<Date>
<Physicians Name>
<Address>
<CitySTZip>
Re: Medical Treatment and Utilization Review
Dear Dr. <Physicians Last Name>:
As you are aware, the California legislature enacted two major reforms in the past year that radically changed the medical treatment of injured workers. Getting the right care to injured workers in a timely manner now requires that we learn what these new statutory rules require of each of us. To help you understand what’s required under the new rules, I’ve attached to this letter a few suggestions of how we can work together in this new world of workers’ compensation.

Basically, these suggestions boil down to this:

· Every treatment recommendation you make will either have to be based on the ACOEM guidelines, or you will need to demonstrate that the recommended treatment is in conformance with other evidence-based and scientifically-based treatment guidelines.

· Insurers are now required to act on your treatment recommendations within 14 days.  It is extremely important that I be notified whenever you do not hear from the insurer within that time limit so that I can pursue other remedies to secure approval for the treatment.

· The system’s new reliance on the ACOEM guidelines will require more time and effort on your part to justify treatment recommendations, but in most cases where the employer disputes the treatment you can receive a fee for preparation of a report that demonstrates the need for the disputed treatment. 

We’re all going to have to learn to live with the ACOEM Guidelines and Utilization Review.  However, you can help your patients by treating the 14 day statutory time limit as a real limit. In addition, if good treaters such as you will take the time (and be paid for doing so) to justify your treatment recommendations on the basis of ACOEM or other evidence-based guidelines, I believe we will be able to get workers the treatment that they need and that you have recommended.

If you have any questions regarding the new procedures, please do not hesitate to contact me.
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GETTING PROPER AND TIMELY MEDICAL TREATMENT

TO INJURED WORKERS IN THE POST- SB 899 ERA
1. ACOEM Guidelines.  As of April 19, 2004, Labor Code ' 4604.5 made the practice guidelines

of the American College of Occupational and Environmental Medicine (ACOEM) “presumptively correct on the issue of extent and scope of medical treatment.”  It’s important to note, however, that this presumption is rebuttable, but only if a preponderance of the evidence shows that a variance from the guidelines is appropriate.

What this means is that your treatment recommendations will either have to be based on the ACOEM guidelines, or you will need to demonstrate that the recommended treatment is in conformance with other evidence-based and scientifically-based treatment guidelines. If your treatment recommendation does not meet this standard, it will be denied. I’ve enclosed with this letter a copy of a recent decision of the WCAB (Leon Smith v. Churn Creek Construction) that clearly shows the Board is going to hold physicians to this new standard. In Smith, a recommendation for spinal injections was rejected because the treating physician did not justify his recommendation with reference to the ACOEM Guidelines.

One tip here is that the ACOEM guidelines are primarily relevant with respect to the treatment of acute and sub-acute conditions, which generally means the first 60-90 days of treatment post-injury. If your patient is beyond this time frame, it might be helpful for you to include such a reference in your report. You should also be aware that the ACOEM guidelines do not cover all medical conditions, and many of the ACOEM guidelines are based on consensus medical opinion rather than evidence-based studies. Therefore, in order to support your treatment recommendation, it may be necessary to refer to other evidence-based treatment guidelines. The federal government maintains an internet site

that includes literally hundreds of evidence-based guidelines published by national and international medical societies. You can access these guidelines at  GOTOBUTTON BM_1_ http://guidelines.gov, which is the website of "The National Guideline Clearinghouse." 

2. 
Utilization Review Has a 14 Day Time Limit
.  With the exception of spinal surgery, most

treatment recommendations that you make will have to go through utilization review (“UR”). Every employer and insurer is required to have a UR process, but Labor Code Section 4610 sets out specific requirements for this process. One of the most important is Section 4610(g)(1). This requires that UR decisions “shall be made in a timely fashion that is appropriate for the nature of the employee's condition, not to exceed five working days from the receipt of the information reasonably necessary to make the determination, but in no event more than 14 days from the date of the medical treatment recommendation by the physician.” (Emphasis added).

Thus, where you comply with the new standard as set forth in the Smith case, and justify your recommendation with reference to the ACOEM Guidelines, you should receive a decision within five working days. Further statutory rules in Section 4610(g)(5) speak of circumstances that may justify a delay beyond the five working day limit, but I believe that regardless of the need for additional info, tests, reports, etc., the outside time limit is 14 days from the date that you recommended the medical treatment.

In addition, there is a requirement that you be notified of the decision to either approve, modify, delay or deny the requested treatment within 24 hours by either phone or fax, and you must receive written notice within 2 business days of the decision by the employer or insurer.

This is important because if you do not receive a response from the employer or insurer within this 14 day period, or 15 days since they are given one additional day to notify you by phone or fax, it is my view that the failure to make a decision has the same legal consequence as a denial (i.e., the failure to make a decision is a “constructive denial”). This means that the injured worker can then pursue other remedies such as obtaining a QME report per Section 4062, or requesting an Expedited hearing on the issue of the

denied treatment. Of course, in those cases in which we go to an Expedited hearing, your report will be the sole evidence upon which I will be relying to justify the need for the denied treatment, so it must meet the Smith standard.

The most important point here is that these time limits will be meaningless unless I am notified of the denial, or the constructive denial, so that I may take the steps necessary to legally procure the treatment you have recommended. The Legislature put those time limits into statute for a specific reason—to make sure this new UR process doesn’t simply delay the provision of medical treatment. In fact, I believe that by working together to identify and enforce these statutory time limits, we can help assure that decisions on your treatment recommendations are provided in a much more timely manner

than in the past.

3.
Payment for Reports Which Justify Your Treatment Recommendation.  Of course, I recognize

that the need to justify treatment recommendations on the basis of ACOEM or other evidence and scientific-based guidelines will require additional time and effort on your part. However, you should be aware that the Labor Code provides that in certain circumstances the primary treating physician is entitled to a fee for preparation of a report that demonstrates the need for a disputed medical treatment.

Such a report can be prepared in any case in which it is necessary to resolve a “disputed medical fact.”

A UR denial, or a constructive denial based on the failure to comply with the 14 day rule, creates this “disputed medical fact” and justifies preparation of this report. Rule 9793 of the California Administrative Code, Title 8, describes the procedures by which a primary treating physician is entitled to receive a fee for issuing a Comprehensive Medical Legal Evaluation (CME) in this context. The requirements of a valid CME are:

a) The report is procured at the request of a party (the injured worker or his attorney);

b) The report addresses the “disputed medical fact” (the need for the denied



treatment);

c) The CME includes an examination of the patient and a report thereon; and

d) The report must be prepared no later than 30 days after the examination of the



worker.

If the above requirements are met, the physician may bill at 80% of the rate which would be applicable to a QME evaluation of the same issue. Since the minimum QME billing is $500, the minimum payment to the treating physician for a CME and report would be $400.
�Per Labor Code 4610(g)(2), the time frame for U.R. can be as short as 72 hours after receipt of the information reasonably necessary to make the determination. This shortened period applies when “the employee’s condition is such that the employee faces an imminent and serious threat to his or her health, including, but not limited to, the potential loss of life, limb, or other major bodily function, or the normal time frame for the decision making process, as described in paragraph (1), would be detrimental to the employee's life or health or could jeopardize the employee's ability to regain maximum function.”





