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<EMPLOYER>,
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	Case No.  
POINTS AND AUTHORITIES IN OPPOSITION TO QUASH SUBPOENA FOR SURVEILLANCE INFORMATION



TO THE WORKERS’ COMPSATION APPEALS BOARD AND TO ALL PARTIES AND THEIR ATTORNEY OF RECORD:

Applicant objects to the motion to quash subpoena for surveillance information by the defendant for surveillance information of applicant and petitions the Workers’ Compensation Appeals Board for an order granting the subpoena for surveillance information. Applicant, furthermore, petitions for a protective order.

This petition is based on the attached affidavit and points and authorities.  A copy of the subpoena is attached.

//

POINTS AND AUTHORITIES IN OPPOSITION TO QUASH SUBPOENA FOR SURVEILLANCE INFORMATION

    In order to fully discover the films, it is reasonable to obtain any and all videos, including but not limited to, reports and billing in the possession or control of the investigation company pertaining to Applicant, as requested in the subpoena.

ARGUMENT

    I. The attorney-client privilege does not apply.

    The attorney-client privilege protects only confidential communications between attorneys and clients.  (Evidence Code § 952.)  This privilege does not apply to this dispute.  The subpoena does not seek communications between Defendant and defense counsel. Materials prepared by the investigator do not constitute communications between Defendant and Defense counsel.  (Suezaki v. Superior Court (1962) 58 Cal.2d 166, 177.)

    II. The materials sought are not protected work product.

    It is not enough that defense counsel merely state that the materials sought are “clearly” work product.  Defendant has the burden to prove that the material in question is work product. (People v. Superior Court (1995) 37 Cal.App.4th 1757, 1771.)  Defendant has stated no preliminary facts that would establish that the work product doctrine applies to the materials in question.  Thus, Defendant has not met this burden.  (Fellows v. Superior Court (1980) 108 Cal.App.3d 55, 67.)

    Further, unlike interview notes prepared by counsel, statements written or recorded independently by witnesses neither reflect an attorney's evaluation of the case nor constitute derivative material, and therefore are neither absolute nor qualified work product.  (Nacht & Lewis Architects, Inc. v. Superior Court (1996) 47 Cal. App. 4th 214, 218; Moreno v. City of Los Angeles (1992) 21 CWCR 108.)  Likewise, material objects that constitute admissible evidence are excluded from the concept of an attorney's work product.  (Fellows v. Superior Court (1980) 108 Cal.App.3d 55, 69.) Photographs or films reflecting counsel's strategies and tactics are treated as qualified work product (Suezaki v. Superior Court (1962) 58 Cal.2d 166), but pure surveillance films depicting Applicant's activities are not work product. III. Denial of discovery of evidence pertaining to subrosa films would unfairly prejudice Applicant and be unjust.

    Under Code of Civil Procedure § 2018, the work product doctrine is limited in scope.  Assuming only for the sake of argument that some of the materials sought may constitute attorney work product, nevertheless, except for an attorney's writings, all other work product is entitled to only qualified protection.  (CCP § 2018; Fellows v. Superior Court of Los Angeles County (1980) 108 Cal.App.3d 55.)  "The fact that the material sought to be discovered is the 'work product' of the attorney is one factor to be used by the trial court in the exercise of its discretion in determining whether or not discovery should be granted.  It does not mean that, simply because the material involved is the 'work product' of the attorney, it can or should deny discovery.  Something more must exist.  The trial court must consider all the relevant factors involved and then determine whether, under all the circumstances, discovery would or would not be fair and equitable." (Suezaki v. Superior Court (1962) 58 Cal.2d 166, 178.)

    The materials sought in this case will not reflect defense counsel's impressions, conclusions, opinions, or theories.  The materials were prepared by an investigator, not by defense counsel.  Therefore, they are not entitled to absolute protection.  CCP § 2018(c). Further, denial of access to the information sought would unfairly prejudice Applicant. Access should therefore be allowed under CCP § 2018(b). Additional film of Applicant was obtained and was not provided to Applicant’s attorney.  In fairness, Applicant’s attorney should be allowed to view all additional film and make his own decision whether any of it should also be provided to the AME so that the AME has a more complete depiction of Applicant’s activity level.  The “superfluous film removed for [Defendant’s] convenience” is likely to provide evidence of greater disability than the selected films that were disclosed.  They might lead the AME to different conclusions.  The same would be true of the investigator's reports of observations.

    IV. In camera inspection is the proper procedure to evaluate the applicability of the work product doctrine to specific documents and to determine whether a document should be given protection.

    If Defendant, as the party asserting the work product doctrine, meets its burden of establishing that any of the materials sought by Applicant may be work product, the Workers' Compensation Judge should conduct an in camera review of the materials to evaluate the applicability of the work product doctrine to the specific items and to determine whether any documents should be given protection.  (Wellpoint Health Networks v. Superior Court (1997) 59 Cal.App.4th 110.)

CONCLUSION

    Only by obtaining all of the items listed in the subpoena duces tecum can Applicant learn whether the additional films show, or whether the investigator observed, activity confirming a more severe level of Applicant's symptoms and disability.  Defendant should not be allowed to hide evidence of this nature from Applicant and from the AME, especially not after providing the AME only a limited selection of films.

    WHEREFORE, it is respectfully requested that the Motion to Quash Subpoena Duces Tecum be denied, or, alternatively, that a Workers' Compensation Judge conduct an in camera review of the subpoenaed materials to evaluate the applicability of the work product doctrine to the specific items.
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