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  ,

  ,
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	Case No.    
APPLICANT’S PETITION
FOR REMOVAL
(L.C. § 5310 ( WCAB RULE § 10843) 


TO THE WORKERS’ COMPENSATION APPEALS BOARD AND TO ALL PARTIES AND THEIR ATTORNEY OF RECORD: 




Applicant seeks removal pursuant to L.C. §5310 & WCAB Rule §10843, on the following grounds: 


The applicant urges the Board to immediately intervene and prohibit the retroactive application (SB 899) pursuant to section 4663 to all medical reports prepared before the effective date of SB 899 (04-17-04).

I

REASONS FOR REMOVAL


Absent Board Intervention, significant prejudice and irreparable harm will result. (WCAB Rule §10843.) 


The order in this case requires the preparation of new medical reports in cases where medical reports were previously prepared and the case submitted prior to the effective date of SB 899. 


Requiring new reports will cause significant prejudice that results in additional costs, supplemental medical reports, new evaluations, and depositions of physicians.


Moreover, and delay, by allowing the preparation of subsequent reports, will cause irreparable harm to the injured worker and the workers’ compensation system. First, the worker, who is in urgent need of niggardly workers’ compensation benefits, must have their decision postponed. And the Boards must vacate dispositions and continue cases.  


Equally significant is the turmoil and chaos created by a lack of uniformity (helter-skelter) exercised by the trial judges in applying or not applying the new law. At least 31
 cases have been disrupted by the erroneous retroactive application of new section 4663 (SB 899). This chaos has been created by two extremes: vacation of submission, and lengthy continuances. These delays include extra time and expense to the parties and further tax an already economically distressed system.


To put it bluntly: SB 899 was not intended to require the parties in prepared cases to re-invent the wheel of apportionment. 

II

LEGISLATIVE OVERVIEW


Labor Code §4663, as amended by Senate Bill 899 does not require the preparation of a new medical report in cases where a medical report had previously been prepared prior to the effective date of the amendment. Under California law, statutes are construed to apply prospectively in the absence of express legislative intent to the contrary. Section 4663 does not contain an express retroactivity provision. The legislative history is silent on the issue. When section 4663 is read in context, however, the Legislature intended the amendment to section 4663 to apply prospectively.


A prospective construction of section 4663 is also consistent with the intent of SB 899 – to reduce the costs of the workers’ compensation system and to expedite the resolution of claims by promoting consistency, uniformity and objectivity. Requiring a new report would result in additional costs and delay, frustrate the goals of the bill, and lead to an absurd result. 


Furthermore, retroactive application of the amendment would raise serious constitutional concerns. Under Article XIV, section 4, injured workers are entitled to an expeditious resolution of their claims. Preparation of a new report would result in substantial delays and interfere with injured workers’ right to “substantial justice in all cases expeditiously, inexpensively, and without encumbrance of any character.” To avoid the constitutional issues that would be raised by a retroactive construction of section 4663, it should be interpreted to apply prospectively. Moreover, the Board is required to administer procedural due process, a prompt resolution of continuances, see generally Pence v. WCAB (1965) 63 Cal. 2d. 48, 30 C.C.C. 207. 


Additionally, the vacation of submission, as in this case, deprives the worker of a prompt resolution of the controversy guaranteed by L.C. §5313 (a decision in 30 days). 


For all of these reasons, section 4663 should be construed to apply prospectively and should not be interpreted to require preparation of a new report in cases where a report was prepared prior to the effective date of the amendment. 

III

ISSUES PRESENTED. 

1. WHETHER SB 899 IS TO BE APPLIED RETROACTIVELY REGARDING THE APPORTIONMENT PROVISIONS OF §4663, AND SECTION 47 WHERE THE MEDICAL REPORTS WERE PREPARED PRIOR TO THE ENACTMENT OF SB 899? 

2. WHETHER THE VACATION OF SUBMISSION AND FURTHER DEVELOPMENT OF THE RECORD, VIOLATES THE APPLICANT’S RIGHT UNDER THE CALIFORNIA CONSTITUTION FOR AN EXPEDITIOUS AND UNENCUMBERED HEARING AND A STATUTORY RIGHT TO PROMPT DETERMINATION OF HIS OR HER CONTROVERSY UNDER L.C. §5310? 

IV

THE PROCEEDINGS.

[INSERT FACTS]


Applicant seeks removal because the plain meaning of the statute does not require retroactivity. The vacation of a submission order of the Board cannot be rescinded pursuant to section 47. And the vacation of submission violates the applicant’s right to a prompt determination guaranteed under the California Constitution and statutory provisions, including §5310 (a decision in 30days). 

V

DISCUSSION.

A

THE PLAIN MEANING OF THE STATUTE.

Section 4663 provides in subdivision (b): “Any physician who prepares a report addressing the issue of permanent disability to a claimed industrial injury shall in that report address the issue of causation of the permanent disability.” (emphasis added) 


The plain meaning of the word prepare within the statute refers to reports that will be prepared in the future. Here, all reports were prepared in the past. 


Consistent with the statutory mandate under SB 899, (§47), the statute is to be applied prospectively “…regardless of the date of injury…but shall not constitute good cause to reopen…or amend any order…” (emphasis added) The Order of 03-22-04 was a submission order.


Applicant asserts that the order submitting may not be vacated in light of section 47. Moreover, section 4663 is prospective in that it refers to “:prepares a report”. The word prepare applies to reports that are not in existence. 


Here reports were prepared long before the effective date of the statute, April 17, 2004. The plain meaning of the statutory language must be followed. See Boehm & Associates v. WCAB (1999) 76 Cal. 4th 513, 64 C.C.C. 1350 , 1351.

B

STATUTORY INTENT.


Under California law, statutes do not operate retroactively unless there is a clear indication of intent that they do so. (Aetna Casualty and Surety Co. v. Industrial Accident Commission (1947) 30 Cal. 2d. 388, 393, citations omitted [“it is an established canon of interpretation that statutes are not to be given a retrospective operation unless it is clearly made to appear that such was the legislative intent.”]; Robinson v. Pediatric Affiliates Medical Group (1979) 98 Cal. App. 3d. 907, 912 [“Absent some clear policy requiring the contrary, statutes modifying liability in civil cases are not to be construed retroactively.”].) Intent may be determined from either the express language of the statute or its legislative history, if the extrinsic sources are sufficiently clear. (Hermosa Beach Stop Oil Coalition v. City of Hermosa Beach (2001) 86 Cal. App. 4th 534, 549.) 


In the context of worker’ compensation, the date of injury is the lynchpin for determining the employee’s and employer’s rights and obligations. (L.C. §3600; Aetna Casualty and Surety Co. v. Industrial Accident Comm., 30 Cal. 2d. At 392-393.) As a general rule, therefore, the law in effect on the date of injury is taken as the measure of the injured employee’s right to recovery. (Aetna Casualty and Surety Co. v. Industrial Accident Comm., 30 Cal. 2d 392.) Thus, “a statute changing the measure or method of computing compensation for disability or death is not given retrospective effect when applied to disability or death resulting from an injury sustained before the effective date of the statute.” (Id. At 392-393.) 


Section 4663 (b) provides that “any physician who prepares a report addressing the issue of permanent disability due to a claimed industrial injury shall in that report address the issue of causation of the permanent disability.” A physician who prepared a report prior to the effective date of SB 899, of course, could not comply with this requirement unless he or she prepared a new report. Section 4663, however, does not include a retroactivity provision, nor is there any evidence that the Legislature intended to require the preparation of a new report in cases in which a report had been prepared prior to the effective date of SB 899. Indeed, a review of the statutory scheme suggests that the Legislature intended this requirement to apply prospectively. (Horwich v. Superior Court (1999) 21 Cal. 4th 272, 279 [“we do not construe statutes in isolation, but rather read every statute ‘with reference to the entire scheme of law of which it is part so that the whole may be harmonized and retain effectiveness.’”].) 


Section 4663 is part of Article 3, “Disability Payments”. Among other major changes made in Article 3 was the addition of a new permanent disability schedule beginning in January 2005. In section 4660 (d) for example, the Legislature was quite clear that the new schedule would not apply retroactively to pending claims where the medical report had been prepared under the previous statutory guidelines:

“The schedule shall promote consistency, uniformity, and objectivity. The schedule and any amendment hereto or revision thereof shall apply prospectively and shall apply to and govern only those permanent disabilities that result from compensable injuries received or occurring on and after the effective date of the adoption of the schedule, amendment or revision, as the fact may be. For compensable claims arising before January 1, 2005, the schedule as revised pursuant to changes made in legislation enacted during the 2003-04 Regular and Extraordinary Sessions shall apply to the determination of permanent disabilities when there has been either no comprehensive medical-legal report or no report by a treating physician indicating the existence of permanent disability, or when the employer is not required to provide the notice required by Section 4601 to the injured worker” (L.C. §4660(d), emphasis added; see also L.C. §4658(d)(4).)
 

The prospective language in §47 (SB 899) states:

“…this act shall apply prospectively …regardless of the date of injury…” (emphasis added) 


Thus when we compare this language (§47) to new section 4660(d), the new rating scheduled is “effective date of the revised permanent disability schedule” (January 1, 2005). Clearly then these provisions were designed to affect reports prepared in anticipation of the new schedule in 2005 i.e., - future reports and not prepared reports. 


Section 46 is an express declaration of intent to apply the repeal of section 4062.9 retroactively. If the Legislature intended all of the provisions of Senate Bill 899 to apply to pending cases, of course, there would have been no need to carve out an express exception for the repeal of section 4062.9. Instead, the Legislature could have simply stated that the provision of Senate Bill 899 shall apply retroactively to all cases, regardless of the date of injury. 


The fact that the Legislature included an express exception to the rule against retroactive construction is evidence that it intended section 4663 to apply prospectively. (Sierra Club v. State Bd. Of Forestry (1994) 7 Cal. 4th 1215, 1230 [“Under the maxim of statutory construction, expressio unis est exclusio alterius, if exemptions are specified in a statute, we may not imply additional exemptions unless there is a clear legislative intent to the contrary.”] Indeed, in the section immediately following section 46, the Legislature expressly stated that the provisions of SB 899 shall apply prospectively, unless otherwise specified:  

“SEC. 47. The amendment, addition, or repeal of, any provision of law made by this act shall apply prospectively from the date of enactment of this act, regardless of the date of injury, unless otherwise specified, but shall not constitute good cause to reopen or rescind, alter, or amend any existing order, decision or award of the Workers’ Compensation Appeals Board.” (SB 899, §47, emphasis added.) 


Section 47, while not a model of clarity, suggests that the Legislature intended that the provisions of SB 899 apply prospectively, unless otherwise specified, in which case the amendment shall be applied regardless of the date of injury. Even if retroactivity is specified the statutory change does not constitute good cause to reopen a WCAB proceeding.


Even if §47 were susceptible of some other construction, however, it could not be read to mean that the amendment to section 4663 applies to cases where a report has already been prepared. This is because such a construction would undermine the purpose of the law – to reduce costs and expedite the resolution of disputes – and lead to an absurd result.
 (People v. Jenkins (1995) 10 Cal. 4th 234, 246 [“We must select the construction that comports most closely with the apparent intent of the Legislature, with a view to promoting rather than defeating the general purpose of the statute, and avoid an interpretation that would lead to absurd consequences.”].) 


In 2003, at about the same time that RAND published its interim report on disability ratings (see footnote 2, supra), the California Commission on Health and Safety and Workers’ Compensation commissioned the RAND Institute for Civil Justice to do a study on the workers’ compensation dispute resolution processes:

“For more than two decades, legislators, stakeholders, and litigants have complained that the process by which disputed workers’ compensation claims in California are adjudicated and resolved has become ponderously slow, too expensive and plagued by a lack of consistency from office to office, from judge to judge, and from case to case. In response to these concerns, the Commission on Health and Safety and Workers’ Compensation (CHSWC), an independent state commission charged with monitoring and evaluating the California workers’ compensation system, provided funding to the RAND Institute for Civil Justice (ICJ) to conduct a top-to-bottom review of the workers’ compensation courts in the state.”

(RAND Institute for Civil Justice, Improving Dispute Resolution for California’s Injured Workers: Executive Summary  (2003) p. vii.) 

The RAND study described the primary problem as follows: “Today, the workers’ compensation courts are criticized primarily for three reasons: They are slow in reaching decisions, litigation is increasingly expensive, and the courts’ procedures and actions have little consistency statewide. These problems have become so acute that they threaten to undermine the foundation of the entire workers’ compensation system – a ‘social contract’ by which injured workers’ give up their rights to seek damages in a civil court of law in exchange for compensation that is both swift and certain” (Id. At 1-2.) 


Among the study’s recommendations was that “[p]residing judges…view the goal of insuring the prompt, uniform and streamlined resolution of the office’s caseload as their primary duty.” (Id. At 19.) 


These RAND studies and recommendations plainly influenced the Legislature in its consideration of worker’s compensation reform and more particularly, in the drafting of SB 899. In addition to the explicit reference to the RAND Interim Study in new Labor Code section 4660(b)(2), section 4660(d) touts the changes to the permanent disability schedule as “promot[ing] consistency, uniformity, and objectivity,” the same values RAND identified as critical to successful reform.


Given this emphasis on decreasing the impact of litigation on the workers’ compensation system, it makes sense, for example, that the Legislature insisted that changes made by SB 899 “shall not constitute good cause to reopen or rescind, alter, or amend any existing order, decision or award of the Workers’ Compensation Appeals Board.” (SB 899, §§46 and 47.) Any other result would lead to more litigation and more delay. This is precisely what occurred here! For the same reason, it makes sense that pending cases where a medical report already has been prepared would not be halted for preparation of a new medical report that complies with the new legislative standard. Having all those cases go through the system twice, with two different medical reports held to two different legal standards, neither speeds up the system nor promotes “consistency, uniformity and objectivity.” This, one of the primary goals of this legislation (SB 899) is defeated. 


Similarly, the fact that the Legislature did not amend the time limits set forth in L.C. section 5502 further illustrates the Legislature’s intent that section 4663 apply prospectively. In certain cases, for example, section 5502 requires that a determination of the rights of the parties be made within 30 days after the Declaration of Readiness to Proceed is filed. (L.C. §5502(b).) If the Legislature had intended to require that a new report be prepared in cases in which a report had already been prepared, it would have also amended the time lines in section 5502. This is because the preparation of a new report could not, in most cases, be completed consistent with these times lines. This is similarly true of the 30 day requirement in §5313. 

C.

THE CONSTITUTION AND STATUTORY PROVISIONS.


Article XIV, section 4 of the California Constitution guarantees that injured workers will be adequately compensated for their injuries. It also requires that the Legislature ensure that the workers’ compensation system “accomplish substantial justice in all cases expeditiously, inexpensively, and without encumbrance of any character…” (Cal. Const., Art. XIV, §4.) A construction of section 4663 that would require the preparation of a new report in cases in which reports had been prepared prior to the effective date of SB 899 would delay the resolution of workers’ claims and impinge upon workers’ right to “substantial justice…without encumbrance of any character.” Indeed, the preparation of a new report in cases where a report had already been prepared would constitute an “encumbrance.” To avoid this constitutional infirmity, section 4663 should be construed to apply prospectively. 


The California Constitution, Article XIV, §4, requires that all workers’ compensation proceedings be determined “expeditiously and without encumbrance”. The vacation of the submission in this case denies the applicant of an “expeditious” and unencumbered” determination of the controversy. The Board is required to provide procedural due process in all hearings, this includes prompt determinations. Pence v. I.A.C., supra. 


Moreover, section 5313 (a decision in 30 days) requires a prompt setting of hearings and determinations of the controversy. Any delay here would deny the applicant his or her rights guaranteed under the Constitution and under the statute. 


Furthermore, the resources of the Board are depleted by delaying this case. And the parties are subject to increased costs. The depositions of all four medical/legal consultants have been set in the future requiring additional medical/legal expenses to be incurred by the parties. 


In order to fully explore the application of apportionment in this case, deposition of the medical/legal consultants are absolutely essential to explain the law and allow the parties to further cross-examine the physicians regarding their underlying opinions. It is likely that the physicians will be entirely confused by section 4663’s application to this case and may further require examination by the QME’s to appropriately develop the record under section 4663, if it is applied retroactively. This obviously will require increased costs, time, and increased litigation that was not contemplated by the cost saving provisions of SB 899, and previous reforms under the Worker’s Compensation Act. 


Finally, when confronted with a statute reasonable susceptible of two or more interpretations, of which at least one raises constitutional questions, courts must construe it in a manner that avoids any doubt regarding its validity. (Association for Retarded Citizens v. Dept. of Developmental Services (2003) 109 Cal. App. 4th 792,825, fn. 16.) 


It is respectfully urged that the Board intervene and determine that SB 899 is not to be applied retroactively to reports that have been prepared. 

Respectfully submitted, 

Dated: 
____________


_______________________________

Attorney for applicant


State of California



County of Los Angeles

DECLARATION OF MAILING

I am employed in the county of Los Angeles, state of California.

I am over the age of 18 years and not a party to the within action; my business address is:

I am readily familiar with the firm's business practice of processing correspondence for mailing.  In the ordinary course of business, the correspondence would be deposited with the United States Postal Service on that same day with postage thereon fully prepaid at my business address above. 

I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after the date of deposit for mailing as listed.

I served the foregoing documents described as:

APPLICANT’S PETITION FOR REMOVAL

on the interested parties in this action, by placing a true copy thereof in a sealed envelope with first-class postage thereon fully prepaid, in the United States Mail at my address stated above, addressed as follows:



See attached list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Executed on <date> at Los Angeles, California.
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� Applicant will seek leave to file more detailed documentation to support the claim that 31 cases have been effected thus far. 


� The amendment of §4660 to accommodate the AMA guidelines on permanent disability was based on the recommendations of a study prepared by the RAND Institute for Civil Justice in December 2003, which bemoaned the lack of consistency in disability ratings under the current system. (See SB 899, §32, amending L.C. §4660(2) [“The administrative director shall formulate the adjusted rating schedule based on empirical data and findings from the Evaluation of California’s Permanent Disability Rating Schedule, Interim Report (December 2003), prepared by the RAND Institute for Civil Justice, and upon data from additional empirical studies.”].) The RAND study pointed out that the previous permanent disability rating schedule, with its built-in inconsistencies, was seen by some as “driving litigation in California.” (RAND Interim Report, p. 8.) California’s workers’ compensation system in turn was identified as “one of the country’s most litigious.” (Id., p. 7.)   


� SB 899 includes several specific provisions in which the Legislature expressed the intent that the amendment apply regardless of the date of injury. (See, e.g., SB 899, §5, repealing and adding L.C. §139.5(k) [“This section shall apply only to injuries occurring before January 1, 2004.”] Id §25, amending Labor Code §4604.5(d)(1) [“Notwithstanding the medication treatment utilization schedule or the guidelines set forth in the American College of Occupational and Environmental Medicine’s Occupational Medicine Practice Guidelines, for injuries occurring on and after January 1, 2004, an employee shall be entitled to no more than 24 chiropractic, 24 occupational therapy, and 24 physical therapy visits per industrial injury.”] The fact that the Legislature included express retroactivity provisions, of course, also illustrates that the Legislature knew how to accomplish this goal when it intended to. 


� It is possible, for example, that, in the rush of passing SB 899, the Legislature included the language by mistake, as a result of parroting the language in section 46, or the Legislature may have included the Language to make very clear that prospective application is the default rule even though some sections of the bill specify different effective dates depending on the date of injury. 
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