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WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA
	  ,




Applicant,

v.

  ,

  ,




Defendants.
	Case No.    
EXPARTE PETITION TO QUASH AND STAY SUBPOENA DUCES TECUM




TO THE WORKERS’ COMPENSATION APPEALS BOARD AND TO ALL PARTIES AND THEIR ATTORNEY OF RECORD:

Applicant objects to subpoena duces tecum issued at the request of the defendant for medical and employment records of applicant and petitions the Workers’ Compensation Appeals Board for an order quashing and staying the subpoena duces tecum. Applicant, furthermore, petitions for a protective order.

This petition is based on the attached affidavit and points and authorities.  A copy of each subpoena duces tecum is attached.

//

//

//

POINTS AND AUTHORITIES IN SUPPORT OF

PETITION TO QUASH AND STAY SUBPOENA DUCES TECUM

Applicant submits the following points and authorities.

 AUTONUM \* ROMAN 
The materials sought are too broad and encompass privileged material that violates Applicant’s right of privacy.

A subpoena duces tecum that commands the production of general past medical history is too broad.
  Disclosure of medical records regarding conditions that are not in issue is not permitted.  A blanket subpoena duces tecum that is not limited to the conditions that are in issue violated the physician-patient privilege.

The materials are privileged under the right to privacy under California Constitution Art I, §1
 and under the Confidentiality of Medical Information Act (Civil Code section 56 et seq.) and 42 CFR 2.61 – 2.64.  Pettus v Cole 61 CCC 975.

The defendant requests information that is protected by the Information Practices Act of 1977
.

 AUTONUM \* ROMAN 
The affidavit is defective in that the description of the materials to be produced is not described exactly. 

The subpoena duces tecum must set forth in full the exact matters or things desired. The subpoena duces tecum is not issued under authority of the discovery act of the Code of Civil Procedure.  Subpoenas are issued under Title 8 California Code of Regulations. Section 10530.  That section states that subpoena and subpoena duces tecums are to be in accordance with Code of Civil Procedure Sections 1985 and 1987.5.

Code of Civil Procedure Section 1985 is the same section used to subpoena witnesses along with materials and documents to a trial. The material sought must be described exactly under this section of the Code of Civil Procedure.  This section states, “(b) A copy of an affidavit shall be served with a subpoena duces tecum issued before trial, …, specifying the exact matters or things desired to be produced, …, and stating that the witness has the desired matters or things in his or her possession or under his or her control.” Emphasis added.

In this case the affidavit for these subpoenas starts out, “Any and all documents and records pertaining to the employment of said employee …”  The description does not identify an exact document or uniquely describe a document, i.e. the title, date and author of the document.

Therefore, the subpoena duces tecum is defective.

 AUTONUM \* ROMAN 
The affidavit is defective in that the showing of materiality is not set forth in detail.

Code of Civil Procedure Section 1985 states, “(b) A copy of an affidavit shall be served with a subpoena duces tecum issued before trial, … setting forth in full detail the materiality thereof to the issues involved in the case, ….” Emphasis added.

In this case the affidavit is conclusionary and devoid of facts.  It does not state factual details of the materiality to the issues involved in this case.

The nature and extent of loss of earnings is not an issue in a workers’ compensation case.  The earnings of past employers are irrelevant.

Defendant has failed to state facts as to why employment records of applicant’s past employers is material to the issues in this case or why these particular medical records are material to the issues involved in this case.

Defendant has not chosen to utilize the discovery procedures set forth in the discovery act commencing with Code of Civil Procedure Section 2016.  Under those sections no affidavit of materiality is required.  Under the discovery act the test for materiality is that the documents sought must be reasonably calculated to lead to admissible evidence
. Defendants did not utilize the discovery provisions of the Code of Civil Procedure and, therefore, must conform to the strict requirements of Code of Civil Procedure Section 1985.  They have not done so.

 AUTONUM \* ROMAN 
The affidavit is defective in that there is no showing of good cause.

Code of Civil Procedure Section 1985 states, “(b) A copy of an affidavit shall be served with a subpoena duces tecum issued before trial, showing good cause for the production of the matters and things described in the subpoena, …”  Emphasis added.  Code of Civil Procedure Section 1987.5 states, “The service of a subpoena duces tecum is invalid unless at the time of such service a copy of the affidavit upon which the subpoena is based is served on the person served with the subpoena.”

An affidavit of good cause must be based upon facts and not upon conclusions of law. A declaration that the materials sought are relevant to the claim and may lead to discoverable evidence is not factual and is merely a conclusion of law and is not good cause.

An affidavit that merely states that good cause is that the records requested are necessary because the defendant will have no way of obtaining information is conclusionary, i.e. without any factual basis.

Defendant does not state why any evidence as to the stated issues of nature and extent of injury and loss of earnings cannot be obtained through normal discovery processes such as the deposition and medical evaluations of the applicant.  Harding Lawson & Assoc. v Superior Court 10 CA4th 7, 12 CR2d 538

 AUTONUM \* ROMAN 
The subpoena duces tecum was not attached to a notice of deposition. 

Code of Civil Procedure Section 1987.5 states, “In the case of a subpoena duces tecum which requires appearance and the production of matters and things at the taking of a deposition, the subpoena shall not be valid unless a copy of the affidavit upon which the subpoena is based and the designation of the materials to be produced, as set forth in the subpoena, is attached to the notice of taking the deposition served upon each party or its attorney as provided in Chapter 3 (commencing with Section 2002).

In this case no notice of deposition was served upon the parties as required by the Code of Civil Procedure
.  The subpoena duces tecum in this case does not serve as a notice of deposition.  The only time a bare subpoena duces tecum can serve as a subpoena duces tecum and a notice of deposition is a deposition subpoena for business records from a nonparty under Code of Civil Procedure Section 2020(d).  This is not the case here.

 AUTONUM \* ROMAN 
The Subpoena Duces Tecum does not name a specific person.

Code of Civil Procedure Section 1985 states that a subpoena “is a writ or order directed to a person and requiring the person’s attendance at a particular time and place to testify as a witness.”

The Subpoena Duces Tecum is defect in that it is not directed to a specific person, i.e. a specific named person who is the custodian of records.  It is defective in that it does not direct a named person to appear at a trial, hearing or deposition.

Only a notice of deposition can generally identify a witness if the witness’ name is not known
.  A subpoena duces tecum must identify an exact person.

The affidavit must state that the named individual has the desired matters or things in his or her possession or under his or her control.

 AUTONUM \* ROMAN 
The Subpoena Duces Tecum is defective in that it does not allow a reasonable time for the witness to prepare and appear.

Code of Civil Procedure Section 1987 states, “…The service shall be made so as to allow the witness a reasonable time for preparation and travel to the place of attendance.”

In this case the subpoena duces tecum is defective in that it does not allow the deponent a reasonable period of time to prepare and to appear.  Requiring the witness to produce material “forthwith” is in violation of Code of Civil Procedure Section 1987.

 AUTONUM \* ROMAN 
The Subpoena Duces Tecum is defective in that the affidavit is not signed by a person who has knowledge of the facts alleged.

It appears that a person other than the attorney or the defendants signed the affidavit. A person who has personal knowledge of the facts must sign an affidavit.

Conclusion

Code of Civil Procedure Section 1987.5 states, “If matters and things are produced pursuant to a subpoena duces tecum in violation of this section, any other party to the action may file a motion for, and the court may grant, an order providing appropriate relief, including, but not limited to, exclusion of the evidence affected by the violation, a retaking of the deposition notwithstanding any other limitation on discovery proceedings, or a continuance.”

Petitioner requests that any and all evidence that is affected by the subpoena duces tecum in this case that is presented by Defendants be excluded from evidence because the subpoena duces tecum is defective.

Furthermore, Petitioner requests that the subpoena duces tecum attached be quashed and a protective order issued that any records may not be obtained and that the witness served with these subpoena duces tecum are directed not to produce any records or documents.

It is not Petitioner’s intent to interfere with Defendants’ right to legitimate discovery.  Petitioner’s intent is to protect Applicant’s right of privacy and, in doing so, to insure that the proper discovery procedures are followed.

The legislature has set up safeguards so that annoyance and interference to the persons and entities that are not involved in the litigation are protected against the abuses of parties involved in litigation.  To that end when there are stringent requirement for a subpoena duces tecum. Among those requirements are that: there must be a genuine declaration showing good cause and materiality; the documents must be described exactly; it must be directed to an identified individual who has the records in his or her possession or control; it accompany a notice of deposition or command the appearance at a trial or hearing.

These safeguards are not to be ignored.  The regulations apply them to a workers’ compensation proceeding. Workers’ Compensation Administrative Law Judges do not wink at these regulations and requirements but insist that the subpoena duces tecum is properly used.

Defendant did not choose the more relaxed discovery devices such as Code of Civil Procedure Section 2020 or 2025 that are to be used for discovery in workers’ compensation proceedings
.  The purpose of the Discovery Act was to make it easier for parties to obtain discovery without involving the court.

Dated:___________




                                             Attorney for 

WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA
	   



Applicant,

v.

  ;

 



Defendants.
	Case No.:      
ORDER

RE:  PETITION TO QUASH


The petition to quash subpoena duces tecum served upon: __________________________________________________________________________

by __________________________________________________________________having been received, and good cause appearing, 

IT IS ORDERED 

That the subpoena duces tecum is quashed, and that Defendant,  , pay to Applicant’s attorney,    , the sum of $____________  in sanctions.

Dated: 











Workers’ Compensation Administrative Law Judge

SERVED ON THE FOLLOWING:

By: __________________________

Dated: _____________


State of California



County of Los Angeles

DECLARATION OF MAILING

I am employed in the county of Los Angeles, state of California.

I am over the age of 18 years and not a party to the within action; my business address is:

 REF  ML_FirmName 
 REF  ML_FirmAddress 
 REF  ML_FirmCitySTZip 
I am readily familiar with the firm's business practice of processing correspondence for mailing.  In the ordinary course of business, the correspondence would be deposited with the United States Postal Service on that same day with postage thereon fully prepaid at my business address above. 

I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after the date of deposit for mailing as listed.

I served the foregoing documents described as:

EXPARTE PETITION TO QUASH AND STAY SUBPOENA DUCES TECUM

on the interested parties in this action, by placing a true copy thereof in a sealed envelope with first-class postage thereon fully prepaid, in the United States Mail at my address stated above, addressed as follows:



See attached list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Executed on <date> at Los Angeles, California.

ss



































� Allison v WCAB 64 CCC 624, 27 CWCR 129  


� Britt v Superior Court 20 C3d 844, 143 CR 695, Valley Bank v Superior Court 15 C3d 652, 125 CR 553


� Civil Code Section 1798 et seq.


� Code of Civil Procedure Section 2017


� Code of Civil Procedure Section 2025(c)


� Code of Civil Procedure Section 2025(d)(3)


� Code of Civil Procedure Section 1985(b)


� Labor Code Section 5710
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