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RESPONSE TO PETITION TO QUASH NOTICE OF DEPOSITION




TO THE WORKERS’ COMPENSATION APPEALS BOARD AND TO ALL PARTIES AND THEIR ATTORNEY OF RECORD:

The   , herein Defendant, moves to quash the subpoena served upon them by Applicant.  The Defendant argues that there was an insufficient showing of good cause and materiality, and there was no compliance with the notice to consumer under CCP §§1985.3 and the notice to employee under CCP §1985.6. Defendant also asserts a number of privileges.


Applicant responds as follows:



1. A notice of deposition was used to request the records:





2. An affidavit of good cause is not required.



3. CCP §2020 does not apply to discovery from a party.



4. CCP §§1985.3 and 1985.6 do not apply in a Workers’ Compensation case.



5. The Defendant does not have standing to assert Applicant’s right of privacy.



6. The material requested is the proper subject of discovery.

1. A notice of deposition was used to request the records:

Defendant’s motion makes no mention of being served with a Notice of Deposition, Demand for Production of Records under LC §5710 and CCP §2025, attached as Exhibit 1.  The Notice of Deposition and the Demand for Production of Records was served along with the subpoena.

It has been traditional and customary in the Workers’ Compensation field to use a subpoena duces tecum to obtain discovery from a party.  This is incorrect.  The use of the subpoena duces tecum is a holdover from before the enactment of the Civil Discovery Act of 1986 and the 1999 amendment to Labor Code §5710.  Both forms were used in this case to set the deposition so as to eliminate any possible objections as to the use of the correct form.

The authority for discovery in a Workers’ Compensation case starts with Labor Code §5710, which states in part: 

The appeals board, a workers' compensation judge, or any party to the action or proceeding, may, in any investigation or hearing before the appeals board, cause the deposition of witnesses residing within or without the state to be taken in the manner prescribed by law for like depositions in civil actions in the superior courts of this state under Article 3 (commencing with Section 2016) of Chapter 3 of Title 4 of Part 4 of the Code of Civil Procedure.  To that end the attendance of witnesses and the production of records may be required.

The authority for taking the deposition of a party is the Code of Civil Procedure is section 2025.  Subdivision (h)(1) of section 2025 states: “The service of a deposition notice under subdivision (c) is effective to require any deponent who is a party to the action … to testify, as well as to produce any document or tangible thing for inspection and copying.”  A subpoena is not necessary.

A notice of deposition and a demand for the production of documents was served on the Defendant without objection.  Defendant did not appear at the time and place for the deposition and did not produce anything.

2. An affidavit of good cause is not required:

Since a subpoena is not necessary an affidavit of good cause is not required.  Defendants should be aware of this because depositions of applicants are routinely taken without using a subpoena or an affidavit showing good cause.  It would be a violation of equal protection to require the Applicant to show good cause to obtain discovery and not have the same requirement on the Defendant.

3. CCP §2020 does not apply to discovery from a party:

Defendant argues that unless the records are business records under CCP §2020 good cause must be shown.  (Page 4, lines 23-28; Page 5, lines 1-5) It is of no concern whether the records sought are business records or any other type of records.  Discovery from a party is done under authority of CCP §2025.  CCP §2020 applies only to discovery from nonparties.  However, neither CCP §2020 nor §2025 require good cause.

4. CCP §§1985.3 and 1985.6 do not apply in a Workers’ Compensation case:

Subsection (j) of section 1985.3 and subsection (i) of section 1985.6 both state that these sections do not apply to proceedings conducted under division 4 (commencing with section 3200) of the Labor Code.  Division 4 encompasses proceeding before the Workers’ Compensation Appeals Board.  Therefore, neither a notice to consumer nor a notice to employee is required.

5. The Defendant does not have standing to assert Applicant’s right of privacy:


Defendant argues that Applicant does not have the right to her medical information because of her privilege not to have the information disclosed.  (Page 10, lines 1-27)  Defendant argues that this is based upon the physician-patient privilege.  (Page 10, lines 8-9) This argument is fallacious.


First, Defendant is not a physician as defined by the Evidence Code [EC §990] and Defendant is not a provider of health care services as defined by the Civil Code [CC §56.05].  The physician-patient privilege and the Confidentiality of Medical Information Act
 do not apply to Defendant.


Second, Applicant is the holder of her privilege [EC §993] and is entitled to waive the privilege.  She can waive the privilege by consent or instituting litigation where her medical condition is in issue [EC §§996, 1016; Beals v WCAB 24 CWCR 110].


Third, the Confidentiality of Medical Information Act does not apply to discovery proceedings before a court or administrative agency.  CC §56.10(b)(3)

If the law were as argued by Defendant then no defendant in any Workers’ Compensation proceedings would ever be able to discover the medical records of an applicant.  Does the Defendant in this case really want this board to make such a ruling?  

Defendant argues that the Applicant may not want her attorney to see the material requested.  The Defendant has no standing to raise this argument.  It is a matter between the Applicant and her attorney.  Applicant’s attorney is her representative and is acting on her behalf.  Applicant’s attorney is bound by the attorney-client privilege not to disclose confidential information. Applicant’s rights are well protected.

6. The material requested is the proper subject of discovery:

Defendant has produced no documents.  Defendant is apparently claiming that all documents in its possession are immune from discovery because of privilege.  The only items of discovery sought that may contain medical information are items 7, 9, and 10.  

Discovery is to be liberally construed in favor of disclosure.  Greyhound Corp. v Superior. Court  56 C2d 355  Disclosure must be made if the evidence appears reasonably calculated to lead to the discovery of admissible evidence. CCP §2017

Materials found not to be protected are: (1) letter from defendant to evaluating physician requesting the doctor to provide specific responses when preparing his report, (2) a note from the adjuster to claim service company, (3) summary of recorded interview by claims adjuster, (4) handwritten note to claim file, (5) collection of adjuster’s chronological history to the claim file, (6) a PD rating report from a rating service, (7) employer’s first report of injury. Winchell’s Donut Houses v WCAB 62 CCC 1185  (8) witness statements to be transmitted to employer’s attorney in preparation for litigation. Martin v WCAB 59 Cal. App. 4th 333, 62 CCC 150

Conclusion:


Defendant cites a number of code sections and cases – none of which require good cause to obtain the requested discovery.

Applicant requests an order that Defendant produce the requested documents. 

Dated: ___________

                     ______________________________


                                                        Attorney for 


State of California



County of Los Angeles

DECLARATION OF MAILING

I am employed in the county of Los Angeles, state of California.

I am over the age of 18 years and not a party to the within action; my business address is:

 REF  ML_FirmName 
 REF  ML_FirmAddress 
 REF  ML_FirmCitySTZip 
I am readily familiar with the firm's business practice of processing correspondence for mailing.  In the ordinary course of business, the correspondence would be deposited with the United States Postal Service on that same day with postage thereon fully prepaid at my business address above. 

I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after the date of deposit for mailing as listed.

I served the foregoing documents described as:

RESPONSE TO PETITION TO QUASH NOTICE OF DEPOSITION

on the interested parties in this action, by placing a true copy thereof in a sealed envelope with first-class postage thereon fully prepaid, in the United States Mail at my address stated above, addressed as follows:



See attached list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Executed on <date> at Los Angeles, California.
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