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TO THE WORKERS’ COMPSATION APPEALS BOARD AND TO ALL PARTIES AND THEIR ATTORNEY OF RECORD:

Applicant submits the following points and authorities:

Introduction

On April 19, 2004, California Legislature enacted SB 899 (Stats. 2004, ch.34, section 37), which made sweeping changes to the Labor code.  Among other things these changes affected how an employee injured in the course and scope of employment is to be compensated for his or her disability.  Major changes are:

· Compensation is now to be based upon diminished earning capacity rather than diminished ability to compete in the open labor market.

· Injuries are to be described and measured using an entirely new method.  Now an injury is first described in terms of impairment as set forth in the Guides to Evaluation of Permanent Impairment (5th edition) published by the American Medical Association (AMA Guides)

· The administrative director was to revise the Schedule for Rating Permanent Disabilities (Schedule) that converted impairment to a percentage of long term loss of income.  The Labor Code had existing sections that convert the percentage to permanent disability compensation.

These points and authorities establish that:

I. The schedule is not the only source that is to be used to establish the percentage of long term loss of income.  Expert testimony from a vocational rehabilitation expert may be introduced into evidence to determine the percentage.

II. The newly published Schedule does not comply with the directions of SB 899 and is not valid as to establish the percentage of long term loss of income. 

III. Expert testimony is more accurate to establish diminished earning capacity for a specific individual than the Schedule.

These Points and Authorities deal specifically with section 4660 of the Labor Code.  The complete section 4660 is given in the footnote for easy reference
.  These points and authorities will discuss each subsection separately.  All references are to the Labor Code.  

I

EXPERT TESTIMONY MAY BE INTRODUCED TO PROVE DIMINISHED FUTURE EARNING CAPACITY.

The Schedule is not to be used as the sole source in determining diminished future earning capacity.  Section 4660 states:

“(c) This schedule shall be available for public inspection and, without formal introduction in evidence, shall be prima facie evidence of the percentage of permanent disability to be attributed to each injury covered by the schedule.”

Prima facie evidence is defined in the Evidence Code.  Evidence Code section 602 states, “A statute providing that a fact or group of facts is prima facie evidence of another fact establishes a rebuttable presumption.”  Sanchez v. County of Los Angeles (2005) MON 0307506 (EN BANC) (“A presumption affecting the burden of proof is a rebuttable presumption.”)


Applying this, if no evidence is introduced in a workers’ compensation proceeding by either the defendant or the applicant as to the diminished earning capacity of the injured employee then the diminished earning capacity, as computed in accordance with the Schedule For Rating Permanent Disability, is prima facie evidence, and is the sole source used to determine the permanent disability rating for an individual.


Section 4660 does not state that the Schedule is the only evidence allowed to prove diminished future earning capacity.  Additional evidence may be introduced in the form of expert testimony.

Expert testimony has long been allowed in workers’ compensation proceedings. LeBoeuf v. WCAB 34 Cal.3d 234; 48 Cal.Comp.Cas 587 More recently in Grupe Company v. Workers' Compensation Appeals Board (2005) (Ridgeway) 132 Cal.App4th 977; 70 Cal.Comp.Cas 1232; 33 CWCR 235  The court in the Grupe case upheld the right of the applicant to present evidence in the form of expert testimony on the issue of the applicant being precluded from competing in the labor market.

The Grupe case was based upon section 4660 before the SB 899 revision.  Previously section 4660 specified that the percentage of permanent disability was to be based upon an employee’s diminished ability to compete in the open labor market.  Although the criteria have changed, the types of evidence to proving the percentage has not changed.

II

THE SCHEDULE FOR RATING PERMANENT DISABILITY IS NOT BASED UPON EMPIRICAL DATA.

A.  The Adjustment For Diminished Future Earning Capacity Is Invalid.

Section 4660 now bases the percentage of permanent disability upon diminished future earning capacity rather than ability to compete in the open labor market.  Section 4660 states:

 “(a) In determining the percentages of permanent disability, account shall be taken of the nature of the physical injury or disfigurement, the occupation of the injured employee, and his or her age at the time of the injury, consideration being given to an employee's diminished future earning capacity.”


Section 4660 goes on to define how the percentage is to be determined.  It is a numeric formula that is based upon long term loss of income.  The formula should take into account the type of injury for similarly situated employees.  Section 4660 states:

“(2) For purposes of this section, an employee's diminished future earning capacity shall be a numeric formula based on empirical data and findings that aggregate the average percentage of long-term loss of income resulting from each type of injury for similarly situated employees.”


The administrative director was to produce a revised rating schedule for the new system.  Section 4660 states: 

“(b)(2) The administrative director shall formulate the adjusted rating schedule based on empirical data and findings from the Evaluation of California's Permanent Disability Rating Schedule, Interim Report (December 2003), prepared by the RAND Institute for Civil Justice, and upon data from additional empirical studies.”


According to section 4660(d) the purpose of the schedule was to promote consistency, uniformity, and objectivity.  

Subsection (b) directs the Administrative Director to formulate a Schedule based upon empirical data, a Rand Institute study, and upon data from additional empirical studies.  The Administrative Director published the revised Schedule for Rating Permanent Disability (Schedule). The Schedule became effective January 1, 2005.  The previous Schedule for Rating Permanent Disability was published in April 1997 (previous Schedule). 

The new Schedule is not based upon empirical data.

The empirical data would be data of the long-term loss of income resulting from each type of injury (impairment) for similarly situated employees (occupation and age). Section 4660(b)(2)

The Administrative Director has not published any reports where empirical data was used to formulate the adjusted rating schedule.

The Director of the Division of Workers’ Compensation, Andrea Hoch, testified on December 7, 2004, that she did not rely on data from additional empirical studies because she could not locate existing empirical data relating the disability and impairment ratings.  (Sen. Com. on Labor and Industrial Relations, Official Transcript of Informational Hearing on Workers’ Compensation: Proposed Disability Schedule pp. 16-20)  

The Administrative Director did not conduct any empirical studies.  She chose not to conduct her own crosswalk study between the pre-SB 899 schedule and impairment ratings because she decided there was not sufficient time to do so before January 1, 2005, and because she believed the pre-SB 899 disability ratings were too unreliable to consider in formulating the new Schedule.  (Id. At 53-54, 60)

The Rand report cited in section 4660 did not conduct any empirical data studies of the effect of using the impairments described in AMA Guides and disability.  It only studied the California rating system under the previous schedule.

At page v of the report it states: 

“In this study, we focus on the system for evaluating permanent disabilities in California, the permanent disability rating schedule.  … We address several questions: …Do injured workers with impairments to different parts of the body but similar employment outcomes receive similar compensation?”

The Rand report’s answer to the last question was no.  The report gave a table on page 30 that showed disparities in compensation based upon loss of earnings for injuries to different body parts in the previous rating system.

The Rand table can only be used to create an adjustment factor that would adjust a disability in the previous system to reflect loss of actual earnings.

The adjustment factors would normalize the rating of each disability to produce a valid disability rating based upon loss of earnings.  This, according to the Rand study, would eliminate the disparity between actual loss of income and compensation depending upon the type of disability.  Nothing in this Rand report related to the rating system based upon the AMA Guides.  The Rand report predated SB 899.  The revised Schedule is to be based upon the AMA Guides.  

There is no study or empirical data linking the previous rating system, albeit revised by the Rand report, to ratings based upon the AMA Guides.

This Rand table was incorrectly used by the administrative director to create adjustment factors that adjust an impairment based upon the AMA Guides to reflect a diminished future earning capacity (FEC).  These factors are given on page 2-6 and 2-7 of the Schedule.  The administrative director did this despite the fact that the Rand data had nothing to do with the AMA Guides.

The impairments of AMA Guides are not the same as disability.  Impairment according to the AMA Guides does not include disability.  At page 4, the AMA Guides state:

“Impairment percentages or ratings developed by the medical specialists are consensus-derived estimates that reflect the severity of the medical condition and the degree to which the impairment decreases and individual’s ability to perform common activities of daily living (ADL), excluding work.  Impairment ratings were designed to reflect functional limitation and not disability.  The whole person impairment percentages listed in the Guides estimate the impact of the impairment on the individual’s overall ability to perform activities of daily living, excluding work, as listed in Table 1-2.”  (emphasis in the original text)

“The medical judgment used to determine the original impairment percentages could not account for the diversity or complexity of work but could account for daily activities common to most people.”

The AMA Guides, at page 9, state:

“The Guides is not intended to be used for direct estimates of work disability.  Impairment percentages derived according to the Guides criteria do not measure work disability.  Therefore, it is inappropriate to use the Guides’ criteria or ratings to make direct estimates of work disability.”

SB 899 requires that the AMA Guides is used to determine a disability rating.  But, according to the AMA Guides, the impairment rating numbers in the AMA Guides are not to be used directly to determine a disability rating.  The Administrative Director was to formulate the adjusted rating schedule.  The Administrative Director has developed an adjustment factor for each impairment to specific body regions.  However, the adjustment factors are not based upon empirical data as required by the Legislature.

The adjustment factors of the Schedule are based upon the Rand table, which only applies to disability as determined under the previous rating system, and have nothing to do with the AMA Guides and, therefore, are invalid.

B.  The Adjustment For Age Is Invalid

Sections 4660, both before SB 899 and as revised by SB 899, require the taking into account age of the injured employee at the time of the injury.  But how age is to be accounted has changed under SB 899.

Before being amended 4660 read, 

“In determining the percentages of permanent disability, account shall be taken of the nature of the physical injury or disfigurement, the occupation of the injured employee, and his age at the time of such injury, consideration being given to the diminished ability of such injured employee to compete in an open labor market.”  

Prior to SB 899 compensation for permanent disability was based in part upon the injured employee’s diminished ability to compete in the open labor market and not the loss of income.
  Consideration was to be given to the employee’s diminished ability to obtain employment based upon the reduction of the ability to compete for jobs in the job market. It is a measure of the injured employee’s ability to obtain gainful employment rather than the loss of future earning capacity.

The prior Schedule was based upon the assumption that it was more difficult for an older person to find gainful employment than for a younger person.  The prior schedule increased the rating based on age.  An older person would then receive a higher rating than a younger person.  An example of this is on page 6-3 of the Schedule.  A rating of 50% is reduced to 43 % for a person 21 years old and increased to 60% for a person 62 years old.

SB 899 now mandates that the rating is based upon diminished future earning capacity.  The younger the person the more his or her diminished future earning capacity is effected.  An injured employee will have a lower diminished future earning capacity when he or she is close to retirement age than when first starting employment.

The Administrative Director did not change how age is accounted from the prior Schedule to the revised Schedule.  The age adjustment is the opposite of what it should be.

In repealing section 4660 and in enacting the new 4660 the Legislature intended to change the law relating to the rating of permanent disability.  In re Lance W. (1985) 37 Cal.3d 873, 887; People v. Mendoza (2000) 23 Cal. 4th 896, 916; Mosk v. Superior Court (1979) 25 Cal.3d 474, 493

In adopting, unchanged, the effect of age on the rating of permanent disability from the former Schedule the revised Schedule does not simply ignore the Legislative intent, but now invalidly adjusts the rating for age.  The revised Schedule penalizes for long-term loss of income.  

No empirical data has been published by the Administrative Director to justify how age is adjusted in the new Schedule.

C.  The Adjustment For Occupation Is Not Supported By Empirical Data.

There is no empirical data to support the adjustment for occupation.  The same occupation adjustments from the former schedule were used in the new Schedule with a few new occupation numbers added.

No studies or empirical data could be found to justify the adjustments for occupation. A study is required showing empirical data linking every impairment described in the AMA Guides to every occupation in the Schedule.  It is not known if these values are valid.  

III

EXPERT TESTIMONY IS MORE ACCURATE THAN THE SCHEDULE TO PROVE PERCENTAGE OF PERMANENT DISABILTIY

Expert testimony is needed because the percentage of permanent disability is to be determined for the particular injured employee.

Section 4660 states:

 “(a) In determining the percentages of permanent disability, account shall be taken of the nature of the physical injury or disfigurement, the occupation of the injured employee, and his or her age at the time of the injury, consideration being given to an employee's diminished future earning capacity.”

(b)(2) For purposes of this section, an employee's diminished future earning capacity shall be a numeric formula based on empirical data and findings that aggregate the average percentage of long-term loss of income resulting from each type of injury for similarly situated employees.” Emphasis added.

The diminished future earning capacity is of the individual employee, although, an expert may use empirical data to make the determination.

This type of evidence requires the use of expert testimony.  Evidence Code § 801


Section 4660 states:

“(b)(1) For purposes of this section, the "nature of the physical injury or disfigurement" shall incorporate the descriptions and measurements of physical impairments and the corresponding percentages of impairments published in the American Medical Association (AMA) Guides to the Evaluation of Permanent Impairment (5th Edition).”

The AMA Guides at page 13 state, “Unfortunately, there is no validated formula that assigns accurate weights to determine how a medical condition can be combined with other factors, including education, skill, and the like, to calculate the effect of the medical impairment on future employment. Therefore, each commissioner or hearing official bases a decision on the assessment of the available medical and nonmedical information.”

The role of the vocational rehabilitation expert is to assess the individual’s past and future earning capacity.  “Determination of the probability of a person returning to work and earning substantive income in the future requires understanding of the physical and mental limitations associated with injury or trauma as establish by physicians and psychologists, and knowledge of the physical and mental demands of work, the skill and knowledge requirements of the work, availability of work in the labor market, and the hiring practices of employers.  It is the vocation rehabilitationist who has the knowledge, skills, and professional experience to make decisions about work and earnings, issues seen as critical to disability determination in civil and administrative law proceedings.”  Disability Evaluation 2nd edition by Demeter and Andersson, page 644

The AMA Guides at page 14 state, “More complicated are the cases in which the physician is requested to make a broad judgment regarding an individual's ability to return to any job in his or her field. A decision of this scope usually requires input from medical and non-medical experts, such as vocational specialists, and the evaluation of both stable and changing factors, such as the person's education, skills, and motivation, the state of the job market, and local economic considerations.”

The expert must translate the employability determinations into a numeric formula that expresses the diminished future earning capacity into a percentage rating.

Conclusions

1. Expert testimony may be introduced to prove diminished future earning capacity.

2. The Schedule for Rating Permanent Disability should not be relied upon as evidence of the diminished future earning capacity.

3. Expert testimony by a vocational expert is more accurate and applicable to the individual than the Schedule.
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�    The full text of Labor Code section 4660 is as follows:


   “(a) In determining the percentages of permanent disability, account shall be taken of the nature of the physical injury or disfigurement, the occupation of the injured employee, and his or her age at the time of the injury, consideration being given to an employee's diminished future earning capacity.� �   (b)(1) For purposes of this section, the "nature of the physical injury or disfigurement" shall incorporate the descriptions and measurements of physical impairments and the corresponding percentages of impairments published in the American Medical Association (AMA) Guides to the Evaluation of Permanent Impairment (5th Edition).� �   (2) For purposes of this section, an employee's diminished future earning capacity shall be a numeric formula based on empirical data and findings that aggregate the average percentage of long-term loss of income resulting from each type of injury for similarly situated employees. The administrative director shall formulate the adjusted rating schedule based on empirical data and findings from the Evaluation of California's Permanent Disability Rating Schedule, Interim Report (December 2003), prepared by the RAND Institute for Civil Justice, and upon data from additional empirical studies.� �    (c) The administrative director shall amend the schedule for the determination of the percentage of permanent disability in accordance with this section at least once every five years. This schedule shall be available for public inspection and, without formal introduction in evidence, shall be prima facie evidence of the percentage of permanent disability to be attributed to each injury covered by the schedule.� �    (d) The schedule shall promote consistency, uniformity, and objectivity. The schedule and any amendment thereto or revision thereof shall apply prospectively and shall apply to and govern only those permanent disabilities that result from compensable injuries received or occurring on and after the effective date of the adoption of the schedule, amendment or revision, as the fact may be. For compensable claims arising before January 1, 2005, the schedule as revised pursuant to changes made in legislation enacted during the 2003-04 Regular and Extraordinary Sessions shall apply to the determination of permanent disabilities when there has been either no comprehensive medical-legal report or no report by a treating physician indicating the existence of permanent disability, or when the employer is not required to provide the notice required by Section 4061 to the injured worker.� �    (e) On or before January 1, 2005, the administrative director shall adopt regulations to implement the changes made to this section by the act that added this subdivision.”





� The court held in the Grupe case that it was sufficient that applicant only listed the expert and issue on the mandatory pretrial conference statement.  The expert’s testimony was allowed even though the expert had not met with the applicant or formed an opinion until after the conference and that the testimony was not inadmissible on the ground that discovery had closed.


� At page 18 of the report it states: “In this study, we use data on over 300,000 PPD ratings in California; all cases rated by the Disability Evaluation Unit (DEU) with an injury date between January 1, 1991, and April 1, 1997.  Since several years of post-injury earnings must be observed to estimate earnings losses, injuries occurring after April, 1, 1997, are not used.”


� “Thus, under California law, the employee’s actual medically recognizable physical impairments, as they are affected by his occupation and age, will be taken into account. This is why lack of an actual wage loss will not preclude an award of permanent disability. In fact, an employee may receive a permanent disability award even though the industrial injury has never caused any time lost from work.” Cal. Workers’ Comp. Law and Practice, Rev. 2 §8:06
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