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REBUTTING THE SCHEDULE FOR RATING PERMANENT DISABILITY
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TO THE WORKERS’ COMPSATION APPEALS BOARD AND TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

The Board has rendered decisions that determined that the 2005 Schedule For Rating Permanent Disabilities (Schedule) is rebuttable. The first opinion is Wanda Ogilvie v. City and County of San Francisco, Permissibly Self-Insured (2/23/09) 74 Cal. Comp. Cases 248 (Ogilvie I). A subsequent decision affirmed and clarified the first opinion. The subsequent opinion is cited as Wanda Ogilvie v. City and County of San Francisco, Permissibly Self-Insured (9/3/09) 74 Cal. Comp. Cases 1127 (Ogilvie II)

This trial brief applies the method for rebuttable as specified in these cases to the above captioned case. 
I. CASE INTRODUCTION


Applicant, born January 1, 1976, sustained an injury to his right hand and right shoulder on 1/1/2006 in Los Angeles County while employed by Acme Screw Company as a stevedore [occupational group 351]. Applicant's age at the time of the injury was 30 years. 

A medical-legal evaluation report was rendered by James Jones, M.D. dated 1/1/2007 as an agreed medical evaluator in accordance with the American Medical Associations publication Guides to the Evaluation of Permanent Impairment 5th edition (AMA Guides). This report is offered as a trial exhibit.
The medical evaluator found the following impairments to the right upper extremity:


Limited motion of index finger = 50% Digit impairment


Limited motion of ring finger = 80% Digit impairment


Limited motion of shoulder = 20% Upper extremity (UE)


Shoulder instability = 12% UE


Adjusting the hand impairments using the Ogilvie method and adjusting for occupation and age results in a permanent disability of 20%. Adjusting the shoulder impairment using the Ogilvie method and adjusting for occupation and age results in a permanent disability of 28%. These two disabilities combine for a total disability of 42%. This does not exceed the maximum disability of the extremity which is 76%. The disability of 42% results in 215 weeks of permanent disability indemnity payable at $230.00 per week based on earnings at the time of injury of $560.00 per week.

Applicant earned $44,100 in the three year period post injury while similarly situated employees earned $82,194.00 resulting in a proportional earnings loss of 53.65%. The calculations of the disability are shown in the worksheets in Attachments A through E.
II. PRE-ADJUSTMENT COMBINING OF IMPAIRMENTS


To understand the rating of two or more body parts or systems it is necessary to understand the rules of combining.


The 2005 Schedule for Rating Permanent Disability (Schedule) is used to adjust impairments as determined by the AMA Guides into permanent disability. The term "adjusting" as defined in the Schedule refers to adjusting an impairment for diminished future earning capacity, occupation and age.

Some impairments are combined before being adjusted. 

The Schedule at page 1-11 states: 


Multiple impairments involving the hand or foot are combined using standard AMA Guides protocols. The resulting impairment is converted to whole person impairment and adjusted before being combined with other impairments of the same extremity.


Multiple impairments such as those involving a single part of an extremity, e.g. two impairments involving a shoulder such as shoulder instability and limited range of motion, are combined at the upper extremity level, then converted to whole person impairment and adjusted before being combined with other parts of the same extremity.


Pre-adjustment combining is shown in Attachment A. Attachment A is the rating without consideration for Ogilvie adjustment. 

The final rating without Ogilvie adjustment is shown in Attachment B.

III. STEPS FOR ADJUSTING THE RATING BASED UPON THE OGILVIE CASE

First Phase - Determining the Individualized Ratio

Step 1. Determine the Injured Employee’s Post-Injury Earnings

At page 22 of Ogilvie I the opinion states, “In determining an individual employee’s proportional earnings loss, the first step ordinarily will be to establish the employee’s actual earnings in the three years following his or her injury (as did the RAND Studies), using the employee’s EDD wage data or other empirical wage information.”

In the above captioned case the employee earned $44,100 in the three years following the injury.

////

Step 2. Determine the Post-Injury Earnings of Similarly Situated Employees.

At page 24 of Ogilvie I the opinion states, “Once the injured employee’s actual or estimated post-injury earnings for three years (or another appropriate period) have been determined, then, consistent with section 4660(b)(2) and the 2003 and 2004 RAND Studies, the second step is to examine EDD wage data or other empirical wage information to establish what “similarly situated employees” earned during the same three-year (or other) period.”

At page 25 of Ogilvie I the opinion states, “Accordingly, in the usual case, the earnings of “similarly situated employees” will have to be estimated. This may be accomplished in several ways. Often, empirical wage data on “similarly situated employees” may be gathered from EDD’s Labor Market Information Division (LMID) website
 The LMID website aggregates the wage information of a large number of workers within a particular occupation for particular time periods, either statewide or by county. For example, LMID’s Occupational Employment Statistics (OES) website currently provides wage data by occupation and geographic area for one quarter of each year from 2001 through 2008.”

Using the website http://www.labormarketinfo.edd.ca.gov/?pageid=152 the earnings of similarly situated employees were determined. A stevedore has a standard occupational classification (SOC)
 number of 53-7062. The mean earnings of similarly situated employees in the Long Beach/Los Angeles are for the three year period is $82,194.
Step 3. Determining The Injured Employee’s Estimated Earnings Loss.
In Ogilvie I at page 26 lines 1 to 4 states: "The third step, consistent with section 4660(b)(2) and the RAND Studies, is to determine the injured employee’s estimated earnings loss. This is done by subtracting the actual or estimated post-injury earnings of the injured employee from the average earnings of his or her corresponding control group during the same three-year (or other) period."
These calculations are shown in the attached worksheets.

Step 4. Determining the Injured Employee’s Proportional Earnings Loss
In Ogilvie I at page 26 lines 6 to 9 it states: " Consistent with section 4660(b)(2) and the RAND Studies, the fourth and final step of this phase is to determine the injured employee’s proportional earnings loss. This is accomplished by dividing his or her estimated earnings loss during the three-year (or other) post-injury period by the average earnings of his or her corresponding control group during the same period."

The applicant's proportional earnings loss is 53.65%.

Second Phase - Determining if the Schedule is Rebutted.
Step 5. Determine Individualized Rating to Loss Ratio


Step 1 of the second phase is to determine the impairment rating divided by the individualized ratio. Starting at page 27 starting at line 9 of the Ogilvie opinion it states: "Therefore, consonant with the language of 4660(b)(2) and its reference to RAND, the next phase in any attempt to rebut the DFEC portion of the 2005 Schedule is to take the injured employee’s standard WPI rating and then divide this rating by his or her estimated proportional earnings loss, to come up with an individualized rating to proportional earnings loss ratio (rating to loss ratio)."
As discussed in part II the combining of major joints and body parts is done after adjustment for FEC and occupation and age. In this case each major joint or body part must be adjusted separately and then combined.

The injured employee’s individualized proportional earnings loss is .536536 or 53.65%. 

The whole person impairment for the hand is 10%, therefore, the individualized rating to loss ratio is 0.18638 (i.e., 10% ÷ 53.6536% = 0.18638).  The whole person impairment for the shoulder is 18%; therefore, the individualized rating to loss ratio is 0.335485 (i.e., 18% ÷ 53.6536% = 0.335485).  Step 6. Determine if the Schedule is rebutted. 
Three situation are possible. (a) The individualized ratio is within the low and the high of the range of ratios in Table A on page 1-7 for the scheduled FEC rank for the body part, or (b) the individualized ratio is not within the range of ratios in Table A for the scheduled rank for the body part but is within one of the ranges within Table A, or (c) the individualized ratio is not within any of the ranges within Table A.
Starting at page 27 line 26 the Ogilvie opinion states: "...we conclude that the Schedule is not rebutted if the injured employee’s individualized rating to loss ratio either (1) is the same as the ratio contained in Table B of the 2005 Schedule for the same impairment (i.e., body part) or (2) falls within the range of ratios of the FEC Rank for that impairment (and, therefore, takes the same DFEC adjustment factor as the impairment otherwise would)."
In situation (a) the Schedule is not rebutted. 
If the employee’s individualized rating to loss ratio is less than or greater than the range of ratios contained in Table A of the 2005 Schedule for the same impairment (i.e., body part) and falls outside of the range of ratios of the FEC Rank for that impairment, then the Schedule has been rebutted. What happens next depends on whether the individualized rating to loss ratio does or does not fall within any of the range of ratios for the other seven FEC Ranks. Ogilvie I page 28 line 20
If the employee's individualized rating to loss ratio falls within any range of ratios within Table A then the Schedule has been rebutted. This is situation (b). 
At page 29 starting at line 2 the Ogilvie I opinion states: "If the individualized rating to loss ratio falls within one of the other seven range of ratios in Table A of the 2005 Schedule, then the FEC Rank and DFEC adjustment factor corresponding to that particular range of ratios shall be used, even if it results in a higher or lower FEC Rank and a higher or lower DFEC adjustment factor than what the Schedule itself would establish for the particular impairment (body part) involved."
The Ogilvie I opinion goes on the state on page 29 starting at line 1:

Therefore, where it is established that an individual employee’s particularized rating to loss ratio is somewhat higher or somewhat lower than the average rating to loss ratio for his or her impairment under the Schedule – but the employee’s ratio still falls within the range of ratios for one of the seven other FEC Ranks of the Schedule, then the DFEC adjustment factor used to multiply the employee’s WPI under the AMA Guides generally will be somewhat lower or somewhat higher than the adjustment factor called for by the Schedule. Nevertheless, in these somewhat lower or higher situations, when the employee’s WPI is multiplied by this unscheduled DFEC adjustment factor, the resulting adjusted rating is not dramatically different than the rating the Schedule would provide.

Situation (c) is where the individualized ratio is not within the range of any rank within Table A of the Schedule. This is where the individualized rating to proportional wage loss ratio falls outside all of the range of ratios for all FEC ranks. The Ogilvie opinion on page 30 starting at 16 states:
We conclude that if the employee’s individualized rating to loss ratio does not fall within any of the range of ratios for any of the eight FEC Ranks, then the employee’s DFEC adjustment factor shall be determined by applying the formula of ([1.81/a] x .1) + 1, where “a” is the employee’s individualized rating to loss ratio. This approach is appropriate because it is consistent with section 4660(b)(2)’s requirement that a “numeric formula” be used and because the Schedule used this very same numeric formula for determining its minimum and maximum DFEC adjustment factors. (2005 Schedule, at p. 1-6 [paragraph (a)-4].) 

On page 2-4 of the Schedule a hand impairment has a rank of 1. From Table A on page 1-7 of the Schedule the range of ratios for a rank of 1 is 1.647 to 1.810. As determined above the individualized ratio for the applicant in this case is 0.18638. This is not within the Scheduled rank for this impairment. Therefore, the Schedule has been rebutted.
The lowest range of ratios starts at .450 and the highest is 1.810. The individualized ratio of .18638 is not within the range of any rank within Table A. Therefore, the Schedule is rebutted and the formula on page 1-6 of the Schedule must be used to calculate the DFEC adjustment factor.
 For the hand the calculated FEC adjustment factor is:

  FEC 
= ([1.81/a] x .1) + 1 where a is the individualized ratio


= ([1.81/.18638] x .1) + 1


=([9.71134] x .1) + 1

=(.971134) + 1


=1.971134
The 10% WPI for the shoulder would adjust to 10 x 1.971134 = 19.71134. This rounds to 20. The 20% is then adjusted up for occupation and down for age for a final rating of 20%.

For the shoulder the calculated FEC adjustment factor is:
  FEC 
= ([1.81/a] x .1) + 1 where a is the individualized ratio


= ([1.81/.3355] x .1) + 1


=([5.3949] x .1) + 1


=(.53949) + 1


=1.53949
The 18% WPI for the shoulder would adjust to 18 x 1.53949 = 27.71082. This rounds to 28. The 28% is then adjusted for occupation and age for a final rating of 28%.
The rating for the hand and shoulder combine for a final rating of 42%.

IV. VOCATIONAL REHABILITATION EXPERT FOR OGILVIE CALCULATIONS NOT NECESSARY

1. A vocational rehabilitation expert cannot be used to determine the diminished future earning capacity for calculating permanent disability.

Disability is not defined by diminished future earnings capacity based upon an expert determining the loss of earning capacity over the expected work life. 
In Ogilvie I at page 13 the board stated:

Arguably, a vocational rehabilitation expert’s DFEC percentage is based on a “numeric formula” in the generic sense of a ÷ b = c. That is, the DFEC percentage results from dividing the amount the injured employee likely will earn over his or her remaining expected work life, after the injury, by the amount the injured employee likely would have earned over his or her remaining expected work life, absent the injury. Nevertheless, a vocational rehabilitation expert’s DFEC percentage is not a “numeric formula” within the meaning of section 4660(b)(2). This is because it is not based on aggregate empirical wage data, from EDD or another source, that compares the post-injury earnings of an injured employee to the earnings of similarly situated employees.

And in Ogilvie II at page 36 starting at line 3:

Much of the balance of applicant’s petition for reconsideration argues, in various ways, that “the percentage of diminished future earning capacity is the permanent disability percentage.” Therefore, she concludes that a permanent disability rating established by the Schedule may be rebutted by vocational expert opinion on the injured employee’s DFEC percentage, where this DFEC percentage results from dividing the amount the expert believes the injured employee likely will earn over his or her remaining expected work life, after the injury, by the amount the expert believes the injured employee likely would have earned over his or her remaining expected work life, absent the injury. However, an injured employee’s percentage of permanent disability does not equate to his or her percentage of diminished future earning capacity.

And in Ogilvie II at page 39 the board further explained: Also, for these same reasons, we cannot accept applicant’s view that a scheduled permanent disability rating may be rebutted by a vocational expert’s opinion on the injured employee’s DFEC percentage, which the expert arrives at by dividing the injured employee’s estimated lifetime post-injury earning capacity by the injured employee’s estimated lifetime preinjury earning capacity. As we said in our February 3, 2009 opinion:

“[I]f the Legislature had intended that an injured employee’s permanent disability percentage could be the same as a vocational rehabilitation expert’s opinion of the employee’s DFEC percentage, then why did the Legislature not say so? Indeed, why would the Legislature even require a Schedule at all? A Schedule would not be needed to determine a percentage of permanent disability if that percentage could simply be established by the DFEC opinion of a vocational rehabilitation expert who, in reaching his or her DFEC opinion, took into consideration the employee’s age and occupation and the nature of the employee’s physical injury or disfigurement.” (Ogilvie, supra, 74 Cal.Comp.Cases at p. 258.)

The board in Ogilvie II went on to state at page 40 starting at line 2:

Applicant’s petition claims that the answer to the second question is that “[t]he Legislature directed adoption of a revised rating schedule because it did not intend to require a vocational expert’s input and testimony in every case. A rating schedule provides a cost effective method of assigning ratings that also provides consistency and uniformity of ratings. However, none of those goals are compromised by the fact that permanent disability ratings under the 2005 Schedule should be a measure of the
 injured worker’s diminished future earning capacity, because that is what is required by §4660.” We certainly agree with applicant’s statements that the Legislature did not intend to require vocational expert testimony in every case and that the rating schedule provides a cost-effective method of assigning ratings. Again, though, applicant is mistaken in believing that an injured employee’s permanent disability is simply a measure of his or her diminished future earning capacity.

2. A vocational rehabilitation expert cannot be used to determine a different wage loss based on earning capacity.

The Ogilvie method uses actual wage loss of the employee. The method does not use the earning capacity of the employee. Wage loss is based on actual earnings in the three year period. The RAND methodology used actual earnings and did not use earning capacity. 
In some cases it may be necessary to estimate the wage loss for a three year period. But this estimate is based on actual post-injury earnings and not on earning capacity. In Ogilvie I page 23 starting at line 7 the board said:

As another example, where an injured employee becomes permanent and stationary (i.e., reaches maximum medical improvement) shortly after the date of his or her industrial injury, then an attempt to rebut the DFEC portion of the 2005 Schedule need not be delayed until three years of post-injury wage data becomes available. In such a case, it might be appropriate to use a shorter period of wage data or to make projections that estimate three years of post-injury earnings.

In a paper published by the California Chapter of the International Association of Rehabilitation Professionals (IARP) in December 2009 the organization "endorsed" a methodology for vocational rehabilitation experts. This paper is discussed here because it presents the arguments for the use of a vocational rehabilitation expert and the necessity for using such an expert.

IARP may not have read the Ogilvie cases carefully. The paper lays out the steps to follow in making an Ogilvie determination. 

Step 1 was to identify records and wage data and information regarding the worker. 

Step 2 was entitled, "Analysis of Long Term Loss of Income". The bulleted steps of step 2 are listed: 

· If employed, determine if underemployed.

· If unemployed or underemployed perform a Transferable Skills Analysis.

· Identify occupations suitable for the Worker.

· Utilize empirical wage data to identify post-injury earnings capacity.

· Identify when the Worker had the medical capacity to work. This would normally be at MMI.

· If TTD but over two years post injury, commence the assessment of wages from that date and identify when the Worker had the medical capacity to work.

· Comment on period of time required to secure new employment.

· Identify non-industrial barriers as appropriate, i.e. lack of transportation, etc.

None of these bulleted items in step 2 are relevant to an Ogilvie analysis. It is not relevant that the worker is underemployed. The Ogilvie method is only based on actual earnings. The same for performing a Transferable Skills Analysis or identifying suitable occupations. It is not relevant to the Ogilvie method if the worker might be able to get a better job. The Ogilvie method is based on actual post-injury earnings. This is because the RAND method was based on actual earnings. The board requires that the RAND method must be followed. In Ogilvie II at page 2 starting at line 19 (also at page 20 starting at line 4) the board said:

However, any individualized DFEC adjustment factor must be consistent with section 4660(b)(2), the RAND data to which section 4660(b)(2) refers, and the numeric formula adopted by the Administrative Director (AD) in the 2005 Schedule.
On page 22 starting at line 8 (Ogilvie II page 30 line 15) the board laid out the steps that must be followed. The first step was to "Determine The Injured Employee's Post-Injury Earnings." The board said, 

In determining an individual employee’s proportional earnings loss, the first step ordinarily will be to establish the employee’s actual earnings in the three years following his or her injury (as did the RAND Studies), using the employee’s EDD wage data or other empirical wage information. (emphasis added)

The next item in the IARP paper is to "Utilize empirical wage data to indentify post-injury earning capacity." Earning capacity does not enter into the Ogilvie method. The Ogilvie method is based on actual earnings in the period following the injury. The board has made it very clear that a vocational rehabilitation expert is not to be used to determine earning capacity. 
The board, as quoted above, said, " However, an injured employee’s percentage of permanent disability does not equate to his or her percentage of diminished future earning capacity."

What "empirical wage" data is to be used is not defined by the IARP paper. The "empirical wage" data in Ogilvie is not use to identify the worker's post-injury earning capacity. 
The Ogilvie method does require earnings of similarly situated employees in the three year period. To get these earnings empirical data must be obtained and used in the manner used in the RAND reports. This might be the only place where a vocational rehabilitation expert might be helpful. 

The board in Ogilvie I starting at page 23 line 14 stated:

Once the injured employee’s actual or estimated post-injury earnings for three years (or another appropriate period) have been determined, then, consistent with section 4660(b)(2) and the 2003 and 2004 RAND Studies, the second step is to examine EDD wage data or other empirical wage information to establish what “similarly situated employees” earned during the same three-year (or other) period.

The board in Ogilvie I starting at page 24 line 15 gave the method to obtaining earnings of similarly situated employees as follows:

Accordingly, in the usual case, the earnings of “similarly situated employees” will have to be estimated. This may be accomplished in several ways. Often, empirical wage data on “similarly situated employees” may be gathered from EDD’s Labor Market Information Division (LMID) website 18 The LMID website aggregates the wage information of a large number of workers within a particular occupation for particular time periods, either statewide or by county. For example, LMID’s Occupational Employment Statistics (OES) website currently provides wage data by occupation and geographic area for one quarter of each year from 2001 through 2008. Wage information also can be found at LMID’s Occupational Profile website20 and its Occupational Wages Data Search Tool website. Additional wage data is available at the website of the United States Department of Labor, Bureau of Labor Statistics (BLS), which covers geographical areas within the United States, both inside and outside of California.

In some cases, though, there may be problems with or limitations to LMID website wage data because, for example, the data may not cover or be adequate for the occupation, geographic area, and/or time frames in question – or it simply may be difficult or unduly time-consuming to find. Therefore, to estimate the earnings of “similarly situated employees,” it may be appropriate for party to obtain customized empirical wage information from EDD. Alternatively, it may be appropriate to hire a vocational expert to obtain the empirical wage information data. 

In other cases, however, the earnings of similarly situated employees can be established directly. These might include, for example: (1) public employment cases, such as the case before us, (2) cases where the co-workers’ wages are established by a collective bargaining agreement, which also may be applicable to the case before us, or (3) cases where co-workers voluntarily disclose their wage information. Of course, where the earnings of “similarly situated employees” may be directly established, such direct empirical wage data may be used in lieu of earnings estimates. (emphasis added)

So, the most appropriate data would be directly from similarly situated employees or from EDD. A vocational rehabilitation expert is not needed for this. But if that data has problem or limitations then a vocational rehabilitation expert could be used to obtain the empirical wage information data for similarly situated employees. But that data is only of similarly situated employees and not of the worker. This data has nothing to do with the worker's earning capacity. That's an important distinction to keep in mind.

The next two bulleted steps in the IARP paper were for the vocational rehabilitation expert to indentify when the worker had the medical capacity to work. If the vocational rehabilitation expert were to make a medical determination then the expert would not be qualified unless he or she were an evaluating physician. 
The next bulleted item is for the vocational rehabilitation expert to comment on the period of time required to secure new employment. Again the earning capacity of the worker is not relevant to the Ogilvie analysis. Only the actual earnings of the employee are considered.

The last bulleted item is to identify non-industrial barriers, i.e. lack of transportation. Again, only actual earnings of the worker are considered in the analysis.

The board in the Ogilvie opinions discouraged the use of vocational rehabilitation experts. If it were required by the Ogilvie method to prove the employee's earning capacity then an expert would be needed for every case. That would be good for the business of the vocational rehabilitation expert industry but disastrous for injured workers.

There is still a place for the vocational rehabilitation expert. Such an expert would be required in the LeBoeuf situation or in the Ogilvie situation where the earnings of similarly situated employees cannot be easily determined.

There may be another a situation where a vocational rehabilitation could contribute. This is the situation where injured employee has voluntarily taken themselves out of the workforce or where the employee has deliberately chosen not to work.

In Ogilvie I starting on page 33 line 20 the opinion states: 

Yet, when a proportional earnings loss calculation is made for a particular employee in a DFEC rebuttal case, the employee’s post-injury earnings portion of that calculation may not accurately reflect his or her true earning capacity. As the Supreme Court stated years ago in Argonaut Ins. Co. v. Industrial Acc. Com. (Montana) (1962) 57 Cal.2d 589 [27 Cal.Comp.Cases 130, 133] (Montana):

“An estimate of earning capacity is a prediction of what an employee’s earnings would have been had he not been injured.…

[A] prediction [of earning capacity for purposes of permanent disability] is … complex because the compensation is for loss of earning power over a long span of time. … In making a permanent award, [reliance on an injured employee’s] earning history alone may be misleading. … [A]ll facts relevant and helpful to making the estimate must be considered. The applicant’s ability to work, his age and health, his willingness and opportunities to work, his skill and education, the general condition of the labor market, and employment opportunities for persons similarly situated are all relevant.” (Montana, supra, 57 Cal.2d at pp. 594-595 [27 Cal.Comp.Cases at p. 133] (internal citations omitted).) 
Certainly, an individual employee should not be able to manipulate the proportional earnings loss calculation through malingering or otherwise deliberately minimizing his or her post-injury earnings. Similarly, motivational or other factors may play a role in determining whether a particular employee’s post-injury earnings accurately reflect his or her true post-injury earning capacity. Further, an employee may voluntarily retire or partially retire for reasons unrelated to the industrial injury. (Pham v. Workers’ Comp. Appeals Bd. (2000) 78 Cal.App.4th 626, 637-638 [65 Cal.Comp.Cases 139]; Gonzalez v. Workers’ Comp. Appeals Bd. (1998) 68 Cal.App.4th 843, 847-848 [63 Cal.Comp.Cases 1477, 1478-1479].) Temporary economic downturns or other factors may also come into play. Accordingly, the trier-of-fact may need to take a variety of factors into consideration. 

In this situation the applicant may choose not the attempt to rebut the Schedule. But if the applicant did choose to rebut the Schedule there would first need to be a preliminary finding by the board that the person has voluntary taken themselves out of the workforce.

3. A vocational rehabilitation expert is not required to determine the FEC adjustment factor.

The FEC adjustment factor can only come from the scheduled rank or from another rank in table A or from the formula. It cannot come from other empirical data or from opinions by a vocational rehabilitation expert. In Ogilvie II at page 25 the board stated:

For the reasons that follow, we rejected any rebuttal method that would require a party to present evidence that aggregates empirical data regarding large numbers of injured employees with multiple types of injuries.

The board explained it's reasoning in the next three pages. The board said that acquiring empirical data must be done using the RAND methodology and even if a party did this they would not permit it. This is because it is a challenge to the validity of the schedule and they will not permit that. The challenge to the Schedule has already been done in a previous case and the Schedule was found to be valid. Only the RAND data will be allowed.

The board in Ogilvie I at page 2 starting at line 2 said that the method they describe only involves "doing some simple mathematical calculations." This does not take an expert. 
4. A vocational rehabilitation expert cannot be used to determine a different three year period.

In Ogilvie I at page 23 starting at line 2 the board stated:

In cases of individual injured employees, however, a longer or shorter period of post-injury earnings may be appropriate. For example, if an employee’s injury results in a long period of temporary disability, then it might be appropriate to use a longer period than three years – or a three-year period with a starting date later than the date of injury, such as the injured employee’s permanent and stationary date – for assessing the injured employee’s “long-term loss of income.” (Lab. Code, § 4660(b)(2).) As another example, where an injured employee becomes permanent and stationary (i.e., reaches maximum medical improvement) shortly after the date of his or her industrial injury, then an attempt to rebut the DFEC portion of the 2005 Schedule need not be delayed until three years of post-injury wage data becomes available. In such a case, it might be appropriate to use a shorter period of wage data or to make projections that estimate three years of post-injury earnings.

In none of the above situations is the opinion of a vocational rehabilitation expert as to loss of earning capacity by the worker be relevant or would a such an expert provide help to the WCJ.

Vocational rehabilitation experts are not experts in applying the Schedule for Rating Permanent Disability. The Ogilvie method would better be handled by a rating expert who is very familiar with the Schedule and has carefully read the Ogilvie opinions and understands the Ogilvie method. The rating expert would understand the complicated process of when impairments are to be added or combined (page 1-11 of the Schedule) and when to apply the various adjustments including the Ogilvie calculated FEC adjustment factor.

At this point in time rating experts may help because the Ogilvie method is new and the industry is not up to speed on its use. It would be helpful if a rating experts would accurately do the calculations and explain the process. But over time the use of rating experts should diminish. Some additional steps must now be taken but the process isn't much more complicated than it was before the Ogilvie case. The use of rating experts will over time revert to the same frequency as used before Ogilvie.
CONCLUSION
An expert is not necessary as all the calculations are easily done. The results of the rating calculations are shown in the Introduction.

Dated:___________



__________________________________

Attorney for Applicant

ATTACHMENTS

Attachment A. Rating without Ogilvie adjustment showing combining
Attachment B. Final rating without Ogilvie adjustment

Attachment C. Final rating with Ogilvie Adjustment 
Attachment D. Worksheet for Ogilvie Adjustment for Hand

Attachment E. Worksheet for Ogilvie Adjustment for Shoulder

ATTACHMENT A. RATING WITH OGILVIE ADJUSTMENT SHOWING COMBINING
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Applicant Name
John Doe 

Date of Birth
1/1/1976
Date of Injury
1/1/2006
Age at DOI
30
Weekly Earnings
560
Occupation 

STEVEDORE water trans.
Ogilvie % Loss 

Evaluator
James Jones, M.D. 1/1/2007


Impairment No
Impairment Description
Pain
WPI
Rank
FEC
WPI Adj
Occupation Adjusted
Age Adjusted


16.05.04.00

Hand :

0

10W

[1]

1.1

11

351 G

13

11

Right

16.02.02.00

Shoulder :

0

18W

[7]

1.3571

24

351 G

27

24

Right



Final Combined PD: 32 

16 Combined PD Right - 32

** Indicates Ogilvie FEC Using Formula
* Indicates Ogilvie FEC within Table A


Weekly Rate 

First Day 

Last Day 
Days
Daily Rate
Amount
$230.00
1015
$32.86
$33,350.00
Weeks
145.00
P & S Date
Total
$33,350.00
Job Offer
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ATTACHMENT C. FINAL RATING WITH OGILVIE ADJUSTMENT
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	Rating Schedule
2005 Schedule for Rating Permanent Disability
Case Number
ADJ0123456Email:[image: image11.wmf]

 
Applicant Name
John Doe 

Date of Birth
1/1/1976
Date of Injury
1/1/2006
Age at DOI
30
Weekly Earnings
560
Occupation 

STEVEDORE water trans.
Ogilvie % Loss 

53.65
Evaluator
James Jones, M.D. 1/1/2007


Impairment No
Impairment Description
Pain
WPI
Rank
FEC
WPI Adj
Occupation Adjusted
Age Adjusted


16.05.04.00

Hand :

0

10W

**

1.971

20

351 G

22

20

Right

16.02.02.00

Shoulder :

0

18W

**

1.5395

28

351 G

31

28

Right



Final Combined PD: 42 

16 Combined PD Right - 42

** Indicates Ogilvie FEC Using Formula
* Indicates Ogilvie FEC within Table A


Weekly Rate 

First Day 

Last Day 
Days
Daily Rate
Amount
$230.00
1505
$32.86
$49,450.00
Weeks
215.00
P & S Date
Total
$49,450.00
Job Offer
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ATTACHMENT D
Med-Legal, Inc.

Ogilvie Worksheet - 

	Case Name: 
	John Doe

	Impairment: 
	Hand

	Impairment

Number 
	16.05.01.00

	DOI 
	1/1/2006
	Hourly rate
	$14.00


1. Earnings of Injured Employee. Determine injured employee’s earnings in the 3-year period or other appropriate period following the date of injury. 





	Start date (DOI)
	End date 
	Earnings in period

	1/1/2006
	12-31-2008
	$44,100


If injured worker had no earnings in the period then skip to step 3. 
2. Earnings of Similarly Situated Employees. Determine the earnings of similarly situated employees (SSE) in the same period. 

Source: EDD web site  http://www.labormarketinfo.edd.ca.gov/?pageid=152
Region: Los Angeles county

If injured employee had no earnings in the period then Percentage earnings loss is 100%. Go to step 4. 
	SOC number
	Title
	Percentile

	53-7062
	Laborer freight movers
	75


	Year
	Rate
	Hours
	Earnings

	2006
	12.20
	2100
	$25,620

	2007
	12.53
	2100
	$28,413

	2008
	13.41
	2100
	$28,161

	
	
	
	

	Total SSE earnings in period
	$82,194


3. Percentage earnings loss 

Percentage earnings loss is earnings of SSE in period (step 2) minus earnings of injury employee in period (step 1) divided by earnings of SSE.

	Percentage earnings loss
	
	SSE earnings in period
	
	Injured Emp earnings
	
	SSE earnings in period

	53.65355%
	=
	82,194
	-
	44,100
	÷
	82,194




Go to step 4.

4. Individual Ratio. Calculate Individual ratio of WPI to Percentage Earnings Loss

Individual ratio is the whole person impairment percentage (WPI) divided by Percentage earnings loss (step 3). The WPI is obtained from the medical evaluation report. 
	WPI
	
	Percentage earnings loss (step 3)
	
	Individual Ratio

	10%
	÷
	53.6536%
	=
	.18638


5. FEC Adjustment Factor. 
a. Scheduled Rank. Refer to Schedule pages 2-2 through 2-5. Use impairment title or description to find the impairment number and rank for the injured body part. 

	Impairment title
	Impairment No.
	Scheduled FEC Rank

	Hand
	16.05.01.00
	1


b. Range of Scheduled Rank. Using table A on page 1-7 of the Schedule enter the Low and High for the scheduled FEC rank (step 5a). 
Scheduled Adjustment Factor

	      Range of Ratios
	
	

	Low
	High
	FEC Rank
	Adjustment Factor

	1.647
	1.81
	One
	1.1000


c. Within Scheduled Range? Is the Individual Ratio (step 4) within the Range of Ratios for the scheduled rank (step 5b), i.e. is the Individual Ratio equal to or greater than the Low and equal to or less than the High? 
	
	Within range
	√
	Not within range


If the individual ratio is within the scheduled range, the Adjustment Factor for this impairment is the right-hand column. This is the FEC Adjustment Factor. Go to step 6.

If the individual ratio is not within the scheduled range, then go to step 5d.

d. Within Range of Any Scheduled Rank? Is the Individual Ratio equal to or greater than .45 and equal to or less than 1.81? If Individual Ratio (step 4) is not within the scheduled range and is not within the range of .450 to 1.810 then go to step 5e. 

	
	Within range .45 to 1.81
	√
	Not within range of .45 to 1.81


 If the Individual Ratio is within the range of .45 to 1.81 then the FEC Rank for this Individual Ratio falls within the Range of Ratios in another row of Table A. The new FEC Adjustment Factor is in the right-hand column of that row for that range. 

Non-Scheduled Adjustment Factor but within Table A

	      Range of Ratios
	
	

	Low
	High
	FEC Rank
	Adjustment Factor

	NA
	NA
	NA
	NA


Go to step 6.

e. Not Within Range of Any Rank. If Individual Ratio is outside the range of .450 to 1.810 then use the formula on page 1-6 of the Schedule. The formula is:


Adjustment Factor = ([1.81/Individual Ratio of step 4] x .1) + 1

Calculation steps using the formula:

	
	
	Result

	1.81 divided by Individual Ratio from step 4
	1.81/.18638
	9.71134

	multiplied by .1
	9.71134 x .1
	.971134

	add 1.0
	.971134 + 1
	1.971134





This is the new FEC Adjustment Factor. Go to step 6.

6. Adjust WPI. Multiply the WPI by the FEC Adjustment Factor.

	WPI x FEC Adjustment Factor =
	Adjusted WPI

	10% x 1.9711
	20%


7. Adjust result for occupation using the Schedule sections 3, 4 and 5.

8. Adjust result of occupation adjustment for age using Schedule section 6.

9. Apply apportionment to result of step 8.

10. Combine with the adjusted permanent disability of other injured body parts.

ATTACHMENT E
Med-Legal, Inc.

Ogilvie Worksheet - 

	Case Name: 
	John Doe

	Impairment: 
	Shoulder

	Impairment

Number 
	16.02.02.00

	DOI 
	1/1/2006
	Hourly rate
	$14.00


4. Earnings of Injured Employee. Determine injured employee’s earnings in the 3-year period or other appropriate period following the date of injury. 





	Start date (DOI)
	End date 
	Earnings in period

	1/1/2006
	12-31-2008
	$44,100


If injured worker had no earnings in the period then skip to step 3. 
5. Earnings of Similarly Situated Employees. Determine the earnings of similarly situated employees (SSE) in the same period. 

Source: EDD web site  http://www.labormarketinfo.edd.ca.gov/?pageid=152
Region: Los Angeles county

If injured employee had no earnings in the period then Percentage earnings loss is 100%. Go to step 4. 
	SOC number
	Title
	Percentile

	53-7062
	Laborer freight movers
	75


	Year
	Rate
	Hours
	Earnings

	2006
	12.20
	2100
	$25,620

	2007
	12.53
	2100
	$28,413

	2008
	13.41
	2100
	$28,161

	
	
	
	

	Total SSE earnings in period
	$82,194


6. Percentage earnings loss 

Percentage earnings loss is earnings of SSE in period (step 2) minus earnings of injury employee in period (step 1) divided by earnings of SSE.

	Percentage earnings loss
	
	SSE earnings in period
	
	Injured Emp earnings
	
	SSE earnings in period

	53.65355%
	=
	82,194
	-
	44,100
	÷
	82,194




Go to step 4.

11. Individual Ratio. Calculate Individual ratio of WPI to Percentage Earnings Loss

Individual ratio is the whole person impairment percentage (WPI) divided by Percentage earnings loss (step 3). The WPI is obtained from the medical evaluation report. 
	WPI
	
	Percentage earnings loss (step 3)
	
	Individual Ratio

	18%
	÷
	53.6536%
	=
	.3355


12. FEC Adjustment Factor. 
a. Scheduled Rank. Refer to Schedule pages 2-2 through 2-5. Use impairment title or description to find the impairment number and rank for the injured body part. 

	Impairment title
	Impairment No.
	Scheduled FEC Rank

	Shoulder
	16.02.02.00
	7


b. Range of Scheduled Rank. Using table A on page 1-7 of the Schedule enter the Low and High for the scheduled FEC rank (step 5a). 
Scheduled Adjustment Factor

	      Range of Ratios
	
	

	Low
	High
	FEC Rank
	Adjustment Factor

	0.621
	0.791
	Seven
	1.3571


c. Within Scheduled Range? Is the Individual Ratio (step 4) within the Range of Ratios for the scheduled rank (step 5b), i.e. is the Individual Ratio equal to or greater than the Low and equal to or less than the High? 
	
	Within range
	√
	Not within range


If the individual ratio is within the scheduled range, the Adjustment Factor for this impairment is the right-hand column. This is the FEC Adjustment Factor. Go to step 6.

If the individual ratio is not within the scheduled range, then go to step 5d.

d. Within Range of Any Scheduled Rank? Is the Individual Ratio equal to or greater than .45 and equal to or less than 1.81? If Individual Ratio (step 4) is not within the scheduled range and is not within the range of .450 to 1.810 then go to step 5e. 

	
	Within range .45 to 1.81
	√
	Not within range of .45 to 1.81


 If the Individual Ratio is within the range of .45 to 1.81 then the FEC Rank for this Individual Ratio falls within the Range of Ratios in another row of Table A. The new FEC Adjustment Factor is in the right-hand column of that row for that range. 

Non-Scheduled Adjustment Factor but within Table A

	      Range of Ratios
	
	

	Low
	High
	FEC Rank
	Adjustment Factor

	NA
	NA
	NA
	NA


Go to step 6.

e. Not Within Range of Any Rank. If Individual Ratio is outside the range of .450 to 1.810 then use the formula on page 1-6 of the Schedule. The formula is:


Adjustment Factor = ([1.81/Individual Ratio of step 4] x .1) + 1

Calculation steps using the formula:

	
	
	Result

	1.81 divided by Individual Ratio from step 4
	1.81/.3355
	5.3949

	multiplied by .1
	5.3949x .1
	.53949

	add 1.0
	.53945 + 1
	1.53949





This is the new FEC Adjustment Factor. Go to step 6.

13. Adjust WPI. Multiply the WPI by the FEC Adjustment Factor.

	WPI x FEC Adjustment Factor =
	Adjusted WPI

	18% x 1.53949
	28%


14. Adjust result for occupation using the Schedule sections 3, 4 and 5.

15. Adjust result of occupation adjustment for age using Schedule section 6.

16. Apply apportionment to result of step 8.

17. Combine with the adjusted permanent disability of other injured body parts.


State of California



County of Los Angeles

DECLARATION OF MAILING

I am employed in the county of Los Angeles, state of California.

I am over the age of 18 years and not a party to the within action; my business address is:

I am readily familiar with the firm's business practice of processing correspondence for mailing. In the ordinary course of business, the correspondence would be deposited with the United States Postal Service on that same day with postage thereon fully prepaid at my business address above. 

I am aware that on motion of the party served, service is presumed invalid if postal cancellation date or postage meter date is more than one day after the date of deposit for mailing as listed.

I served the foregoing documents described as:



<Document>

on the interested parties in this action, by placing a true copy thereof in a sealed envelope with first-class postage thereon fully prepaid, in the United States Mail at my address stated above, addressed as follows:

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Executed on _________________ at Los Angeles, California.

ss











� Ogilvie I page 22


� Ogilvie I page 24


� 	The LMID home page is at � HYPERLINK "http://www.labormarketinfo.edd.ca.gov/" ��http://www.labormarketinfo.edd.ca.gov/�.





� 	See � HYPERLINK "http://www.labormarketinfo.edd.ca.gov/?pageid=152" ��http://www.labormarketinfo.edd.ca.gov/?pageid=152�.  This website provides information on the mean hourly wage, mean annual wage, 25th percentile hourly wage, 50th percentile (median) hourly wage, and 75th percentile hourly wage for each calendar year, by occupation and county (or other regional area).  Because the gathering and compilation of this wage data is so labor-intensive, the LMID OES website provides wage data for only one quarter of each year. However, extrapolations may be made from this quarterly data, if necessary.





� The standard occupational classification number is a new system of numbering occupations that was developed by the US Department of Labor.
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