Getting Your Cases Settled and Your Cash Flowing
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A. Structure the Medicare Set-Aside    (Don’t Let A Set-Aside Kill Your Settlement)
1. Determine if your client really needs a Medicare Set-Aside
2. Review the MSA Document for Accuracy especially those areas involving Body Parts and Future Medicare Related Medical Care (have surgical procedures already been performed; are there future care dollars allocated for body parts not to be included in the C & R; are there certain prescriptions listed that are no longer being taken)
3. Additional medical reports may assist in allowing the Medicare Vendor to prepare a Set-Aside which more accurately reflects the current and future Medicare related medical needs and costs 
4. Make sure a “Rated Age” is utilized when appropriate
5. Make sure the Medicare Vendor has the Medicare Set-Aside broken down into Seed Money and Annual Payments.    (SEE ATTACHMENT 1)
a. Contact Your Structured Settlement Consultant to prepare the cost of Structuring the Set-Aside
b. Have your Broker work with the Life Insurance Company providing the annuity do everything possible to lower the cost of providing the Annual Payments.
c. Consider obtaining a “Second Opinion” MSA if the first is absolutely preventing the case from settling.
d. Have your Structured Settlement Broker work with the Defense to get the MSA structured; many Defendants are still unaware of the importance of structuring the Set-Aside to save the settlement

    6.   Explore the “Take Nothing” MSA on denied cases.

B. Guaranteeing the Medicare Set-Aside  (Obtain WCAB Approval Now!)
1. Most Defendants and many Applicant Attorneys want Approval from CMS for the Set-Aside.  The Approval process can take 4 months or more.
2. Try to utilize the services of a Medicare Vendor who will guarantee their proposed MSA figure so that WCAB approval can be obtained now
3. Try to get the Comp Carrier to guarantee the MSA so that WCAB approval can be obtained now.  Perhaps make it a condition of settlement.
4. In some circumstances, the Applicant may want to accept responsibility for obtaining CMS approval by promising to contribute to the Set-Aside account any additional funds that Medicare may require; this would allow for the parties to obtain WCAB approval now.    

C. Settling Cases Involving Long Term Disability and Social Security (SSDI)
1. The Periodic Payments of the Structured Settlement can be designed to Supplement and Preserve other sources of benefits and income such as Long Term Disability and Social Security Disability Income 
2. Most Long Term Disability Policies require a dollar for dollar offset against money received via a Work Comp Settlement.
3. Traditionally, Long Term Disability Policies pay until age 65.
4. A method of maximizing the value of a settlement where LTD benefits are involved is to defer the beginning of the periodic payments until age 65  (SEE ATTACHMENT 2)
5. Using periodic payments creatively can also help to maximize a settlement by minimizing the offset of governmental benefits such as SSDI  (SEE ATTACHMENTS 3 & 4)
6. Needs based benefits such as SSI and MediCal may be terminated because of the funds received through the approval of a C & R.  A Special Needs Trust may need to be explored as a vehicle to preserve these types of benefits.
D.   Moving the Stagnant Case
1. A Stagnant case is one where there is a Stipulation or Findings and Award; there are AME reports addressing all issues; Defense Counsel and the Claims Dept. say they want to settle however nothing is happening.  Basically the Comp Carrier is sitting on the Settlement Dollars.
2. There are several steps that can be taken in an attempt to move this type of case towards a C & R.
3. The first step to take in moving a stagnant case forward is to create a demand.  The logical question that usually follows once you have stated that you want to settle is:  “How Much?”
4. A good place to start in putting together a demand, especially with cases which are “complex” in nature, is to retain your own Structured Settlement Broker.  Your Structure Broker should have experience in putting together demands involving Present Value figures and the ability to address the Inflationary Factors related to future medical care. 
5. The documents that should be obtained for review and to be utilized in preparing a comprehensive demand are: Payment Histories, MSA, Current Medical Reports, Depositions and depending on the complexity and severity of the injury, a Life Care Plan.  In circumstances where you do not feel a Life Care Plan is warranted, you can have the Doctor(s) address the future medical care issues. (SEE ATTACHMENT 5)
6. It can be beneficial to create the demand in terms of a Structured Settlement since many of the Comp Carriers have affiliate Life Insurance Companies.  Additionally, Structured Settlements are still viewed quite favorably as a win-win tool in the settlement process.
7. The Structured Settlement process allows for the Applicant Broker to open and maintain a dialogue with the Defense Broker.  This valuable line of communication can keep a case moving forward given the inevitable change in claims personnel and Defense Counsel.  The Defense Broker is able to assist the Defendant as to the “Real World” costs of providing fair settlement benefits.
8. This proactive approach allows the Applicant Attorney to set the tone of future negotiations and the dollar range.
9. The process of creating a comprehensive demand gives the Applicant Attorney and their Structure Broker the chance to discover aspects of the case which may need further work or clarification such as hours or rate of attendant care and possible home modifications to name a few.  Comp Carriers tend to look at the last 12 months of medical expenditures to determine the future medical component of their offers.  If, for example, attendant care is being provided by family members, and it is not being documented or paid for by the carrier, steps need to be taken to bring these needs and associated costs to the Carriers attention otherwise there is a strong chance that the offer from the Carrier will not have any settlement dollars allocated towards attendant care.
E.   Structuring Attorney’s Fees
1. The IRS allows for Attorneys who represent Applicants in Work Comp settlements to defer receiving their fees to a schedule of their own choosing.  The tax liability of the Structured Attorney Fee is due when the deferred payment is received.  (SEE ATTACHMENTS 6,7 &8)
2. The Structuring of Attorneys Fees is effectuated by the Defendant purchasing an annuity at the time of settlement, thereby avoiding constructive receipt of the funds by the Applicant’s Attorney and triggering an immediate taxable event. 
3. The Applicant Attorney is able to Structure his/her fee even though the Applicant may choose to receive a lump sum cash settlement.

4. The Applicant Attorney can choose to Structure all or any part of their fee on any given case.  Given underwriting guidelines at the Life Insurance Companies providing these annuities, the minimum requirement for an Attorney Fee Structure is $5,000.
