Check List of Considerations

1. The WCJ must recognize that the burden of rebutting a scheduled permanent disability rating rests with the party disputing that rating.  [Garcia page 3 lines 10-12]

2. Any evidence presented to support a proposed individualized DFEC adjustment factor must constitute substantial evidence

3. Rebuttal evidence must be weighed against the Schedule DFEC adjustment and the WCJ must give reasons behind any weighing.  [Garcia page 7 line 13]

"Even if the rebuttal evidence is legally substantial, the WCAB as the trier-of-fact may still determine that the evidence does not 'overcome' the DFEC adjustment factor component of the scheduled permanent disability rating. (See Glass v. Workers' Camp. Appeals Bd. (1980) 105 Cal.App.3d 297, 307 [45 Cal.Comp.Cases 44IJ. While the Rating Schedule is prima facie evidence of the proper disability rating, it may be controverted and overcome.' (Emphasis added); see also Black's Law Dictionary (6th ed. 1990), at p. 1190 (one definition of 'prima facie evidence' is ' [that quantum of evidence that suffices for proof of a particular fact until the fact is contradicted by other evidence; once a trier of fact is faced with conflicting evidence, it must weigh the prima facie evidence with all of the other probative evidence presented.' (emphasis added).)" (Ogilvie II, 74 Cal.Comp.Cases at pp. 1143- 1144.)

4. The Scheduled ratings must be considered in the evidence. [Garcia page 7 lines 14-15]

5. There must be a discussion by the WCJ as to why the period was chosen for the analysis. [Garcia page 5 lines 2-9  

"Accordingly, where an injured employee has been off work (or partially off work) and receiving temporary disability indemnity for a period of two years, it may be difficult to assess the employee's actual earning capacity for a three-year period." (Ogilvie 11, 74 Cal.Comp.Cases at p. 1153.)

6. Earnings in the period are not to be based solely on applicant's testimony. [Garica page 4 lines 4-5]  An expert is required.

7. If there were no earnings in the period there must be some evidence "that the applicant could not work at all." [Garcia page 6 line 21] The board probably means could not have worked at all in the period.  Not will never be able to work ever.
8. The WCJ must make a determination of earnings within the period based all the evidence including on the individual's earning capacity in the period. 

"...[RAND] Studies had no need to consider (and, as a practical matter, probably could not consider) factors that may have skewed the post-injury earnings of particular employees. Yet, when a proportional earnings loss calculation is made for a particular employee in a DFEC rebuttal case, the employee's post-injury earnings portion of that calculation may not accurately reflect his or her true earning capacity." [Garcia page 5 lines 20-24]

1. In making that determination the Montana factors should be considered along with any other factors: 

"In making a permanent award, [reliance on an injured employee's] earning history alone may be misleading .. . . [A]II facts relevant and helpful to making the estimate must be considered. The applicant's ability to work, his [or her] age and health, his [or her] willingness and opportunities to work, his [or her] skill and education, the general condition of the labor market, and employment opportunities for persons similarly situated are all relevant." [Garcia page 6 lines 1-6] 

"Certainly, an individual employee should not be able to manipulate the proportional earnings loss calculation through malingering or otherwise deliberately minimizing his or her post-injury earnings.  Similarly, motivational or other factors may play a role in determining whether a particular employee's post-injury earnings accurately reflect his or her true post-injury earning capacity.  Further, an employee may voluntarily retire or partially retire for reasons unrelated to the industrial injury. [Citations.] Temporary economic downturns or other factors may also come into play.  Accordingly. the trier-of-fact may need to take a variety of factors into consideration." [Garcia page 6 lines 7-13] 

